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1. Transaction Activity

1.1 M&A Transactions and Deals

In 2021, M&A activity across all industries in
Switzerland increased significantly, reaching a
new high compared to the last few years. With
almost 290 transactions in in the first half of
2021, compared to just 140 at the same time in
2020, Swiss M&A activity got off to a good start.
The second half of 2021 was even stronger than
the first, with almost 300 deals finalised in con-
trast to the 200 deals in the second half of 2020.
It is safe to say that 2021 was a successful year
for M&A activity in Switzerland with a total of
over 600 transactions completed. Low interest
rates, appealing lending terms, and economic
stimulus measures played an important role in a
record-breaking 2021 despite lingering concerns
over the COVID-19 pandemic.

The first half of 2022 saw a continuation of the
growth of 2021. However, the stock market’s
downward trend, the possibility of unchecked
inflation, and Russia’s invasion of Ukraine
undoubtedly reduced M&A investors’ appetite
for risk. A lower total number of M&A transac-
tions is anticipated for the year 2022 compared
to the year 2021.

Private equity investors are, however, expected
to remain very active in Switzerland in the sec-
ond half of 2022 with a focus on Swiss small to
medium-sized enterprises (SMEs) in the indus-
trial, telecommunications (TMT), and pharma-
ceuticals, healthcare and life sciences sectors.
Swiss SMEs continued to be attractive targets
for investors in the first half 2022, especially for
European buyers (61%, with the remainder being
primarily North American and Asian buyers).

The year 2021 was already marked by a high
degree of private equity investor activity in Swit-
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zerland, with financial investors actively engaged
as either buyers or sellers. The coming deal
activity in private equity will most likely increas-
ingly focus on sustainability topics. With private
equity buyers currently sitting on a large amount
of dry powder and COVID-19 concerns easing,
a positive trend for private equity transactions
in 2022 is likely. However, the above-mentioned
factors (in particular the lending terms for debt
finance) might impact this positive trend.

1.2 Market Activity

While the COVID-19 pandemic had an adverse
effect on some economic sectors and citizens’
social lives, M&A activity in Switzerland unex-
pectedly recovered quickly after the first lock-
down in 2020 and M&A deal activity developed
favourably in 2021 as market participants quick-
ly adapted to the new environment (eg, fewer
physical and more virtual meetings, and remote
signings and closings).

The TMT, industrial markets, pharmaceuticals,
healthcare, and life sciences sectors had notably
strong deal flow and volume in M&A transac-
tions. In terms of outbound transactions, con-
tinued popularity for these sectors is anticipated
in 2022. Incoming transactions are likely to see
similar popularity with the addition of the indus-
trial sectors. Increased M&A activity in the finan-
cial industry, particularly in the asset and wealth
management sector, may result from the gradual
implementation of the laws under the Financial
Institutions Act (FinlA).

Private equity firms active in Switzerland follow
a wide range of strategies, including control and
non-control deals, club deals and joint ventures
with corporates. The market continues to wit-
ness a lot of transactions where a seller wishes
to keep/re-invest a certain minority stake in the
target company. This may be a result of the (still)
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low interest rates and the overall positive market
environment but certainly also helps to ensure
management continuity.

2. Private Equity Developments

2.1 Impact on Funds and Transactions

In general, private transactions are not exten-
sively regulated in Switzerland and the parties
have great flexibility to determine the transaction
structure as well as the contractual framework.
Compared to public M&A transactions, which
are highly regulated, private M&A transactions
are less densely governed and many provisions
of the Swiss Code of Obligations of 30 March
1911 that would apply to share or asset trans-
fers can be excluded in favour of a contractual
framework.

However, in recent years financial and corpo-
rate regulations have increased. In this respect,
it should also be noted that even if Switzerland is
not a member of the European Union, EU Direc-
tives and Regulations still have an important
impact on Swiss policy-making.

Data Protection and Privacy

An example of EU regulations affecting the
regulatory landscape in Switzerland is the Gen-
eral Data Protection Regulation (GDPR). Even
though Switzerland is not a member of the
EU, the guidelines are directly applicable to all
Swiss-based companies doing business in the
EU, as the scope includes all businesses pro-
cessing personal data of EU data subjects (eg,
employees), or organisations that monitor the
(online) behaviour of EU data subjects (eg, cus-
tomers). In addition, EU companies are asking
its Swiss business partners to be GDPR-com-
pliant. Therefore, the GDPR has a major impact
on numerous Swiss-based companies.
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The Federal Act on Data Protection of 19 June
1992 (FADP) and the supporting Ordinance to
the Federal Act on Data Protection of 14 June
1993 (DPO) are now undergoing a complete
overhaul in Switzerland, partially in reaction to
the GDPR and its ramifications. The FADP will
be updated to reflect technical advancements
and to comply with the GDPR. To ensure that
data flow between Switzerland and the EU may
continue without further restrictions, the FADP
must be revised. On 1 September 2023, the new
FADP and the related law are expected to come
into effect, although the necessary decision by
the Federal Council is still outstanding.

SPACs

Special purpose acquisition companies (SPACs)
had record years in the USA in 2020 and 2021. In
Switzerland the Directive on the Listing of SPACs
was put into effect in Switzerland in December
2021, allowing SPACs to be listed on the SIX
Swiss Exchange. As a result, these “blank-
cheque firms” have entered the Swiss “investor”
market. This directive requires that the de-SPAC
be finished three years after the initial trading
day. The first and sole SPAC in Switzerland was
listed on 15 December 2021 and to the authors’
knowledge has not found an ultimate take-over
target yet.

Sparks

The Swiss Financial Market Authority (FINMA)
approved the new SIX Swiss Exchange equity
section “Sparks” in 2021. Since October 2021,
SMEs are now eligible to list on the SIX under
streamlined, SME-specific regulations to get
access to Swiss and foreign investors with suf-
ficient financial means and experience. The ben-
efits of Sparks also include enhanced liquidity
due to the shares’ tradability and visibility by the
company needing to adhere to more stringent
regulatory standards (such as ad hoc advertis-



SWITZERLAND | AW AND PRACTICE

Contributed by: Christoph Neeracher, Philippe Seiler and Raphael Annasohn, Bar & Karrer Ltd

ing, disclosure of large shareholdings, and finan-
cial reporting). Businesses and investors have
additional chances to expand by enabling SMEs
to take advantage of SIX’s benefits.

Corporate Law Reform

On 19 June 2020, after some 13 years of pre-
paratory work, the Swiss Parliament has final-
ly approved a general corporate law reform
amending the Swiss Code of Obligations (Cor-
porate Law Reform). The Corporate Law Reform
inter alia seeks to modernise corporate govern-
ance by strengthening shareholders’ and minor-
ity shareholders’ rights and promoting gender
equality in boards of directors and in senior
management. As of 1 January 2021, the Cor-
porate Law Reform has partially entered into
force (transparency and gender-representation
requirements) and will enter into force in full by
1 January 2023.

3. Regulatory Framework

3.1 Primary Regulators and Regulatory
Issues

Regulatory Reform

As mentioned in 2.1 Impact on Funds and
Transactions, private M&A transactions are not
extensively regulated in Switzerland as there is
no specific act regulating the acquisition of pri-
vately held companies. The main legal source is
the Swiss Code of Obligations, which provides
quite a liberal framework for transactions. Cur-
rently, Swiss law provides for only very limited
foreign-investment restrictions: Foreign inves-
tors and financial sponsors are, broadly speak-
ing, in most cases not restricted or treated dif-
ferently from domestic investors.

However, following international developments,
this may change in Switzerland. An initiative to
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establish an approval authority for transactions
subject to investment control was presented with
the goal of providing a legal foundation for the
evaluation of foreign direct investments. How-
ever, the conclusion of the discussions and the
establishment of an investment control regime
are still unclear. It is anticipated that the parlia-
mentary deliberation process will last until 2023.

Real Estate

One exception to the liberal legal framework
in Switzerland is the acquisition of real estate.
Swiss law restricts the acquisition of real estate
that is not permanently used for commercial
purposes (non-commercial property), such as
residential or state-owned property, undevel-
oped land or permanently vacant property (the
Lex Koller). Legal entities with their corporate
seat outside Switzerland are deemed as foreign
under the regulations, regardless of who controls
them. Further, legal entities with their corporate
seat in Switzerland are deemed as foreign if they
are controlled by foreign investors. The law takes
a very economic view to determine whether a
Swiss entity is foreign controlled; namely, it looks
through the entire holding and financing struc-
ture, but is strictly formal as soon as an entity
with its corporate seat outside Switzerland is
involved.

ESG

The topics of sustainability and environmental
protection, as well as social and responsible cor-
porate governance, have gained increased atten-
tion and importance in Europe (and throughout
the world) over the past few years (criteria of
environmental social governance, ESG). With
the introduction of ESG reporting requirements,
Switzerland has followed the trend and has
introduced stricter ESG requirements for Swiss
companies.
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Depending on their size and significance, cer-
tain companies will be subject to the new ESG
reporting requirements.

Swiss businesses that are of public interest
must create an annual, public ESG report that
addresses non-financial issues. The require-
ment to create such a report primarily pertains to
listed companies and banks that, together with
the domestic or foreign businesses they control,
have an average of at least 500 full-time posi-
tions annually over the course of two years and
have sales revenue exceeding CHF40 million or
a balance sheet total of at least CHF20 million.
The report discusses non-financial issues such
the business strategy, newly developing threats
to the environment, employees, and human
rights, as well as the due diligence steps the firm
has made to address ESG issues.

Compared to companies of public interest,
SMEs are not yet compelled to issue such an
ESG report. However, additional due diligence
obligations apply if companies (including SMEs)
with their registered office, head office, or pri-
mary place of business in Switzerland process
or import specific minerals or metals originating
from conflict or high-risk regions. Similar due
diligence obligations apply to Swiss companies
that provide goods or services for which there is
a plausible suspicion that child labour was used
in their manufacturing. SMEs are exempt from
the due diligence obligations regarding child
labour if their balance sheet totals, sales rev-
enue and full-time employees fall below certain
statutory thresholds.

It is anticipated that the due diligence obliga-
tions regarding child labour will be the most rel-
evant obligation for private equity firms intending
to invest in certain businesses. Moving forward,
it is highly recommended that private equity buy-
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ers also focus on the new reporting requirements
when conducting a due diligence analysis of an
acquisition target.

4. Due Diligence

4.1 General Information

The vast majority of legal due diligences are
conducted on an exception basis only (ie, only
highlighting red flags). Only in specific cases are
summaries or overviews produced (eg, overview
of key terms of the important business contracts,
the employment agreements with key employ-
ees or lease overviews). The typical scope of
a legal due diligence covers corporate matters,
financing agreements, business agreements,
employment (excluding social security and pen-
sion), real property/lease, movable assets, intel-
lectual property (IP)/IT (review of an IP portfolio
and contracts from a legal perspective), data
protection and litigation. Compliance and regu-
latory topics are included to the extent relevant
for the specific business.

4.2 Vendor Due Diligence

A vendor due diligence is not a standard feature
in private equity transactions in Switzerland but
is conducted in complex, large transactions to
accelerate and facilitate the sales process.

The result of a vendor due diligence is typically
a report which summarises material legal key
terms and also highlights certain red flags. The
vendor due diligence reports are often used as a
starting point for the buyer’s own legal due dili-
gence and to define the focus of the buyer’s own
due diligence. However, vendor due diligence
reports usually do not fully replace a buyer’s own
due diligence - even if reliance is granted (which
is typically the case).
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5. Structure of Transactions

5.1 Structure of the Acquisition

Most acquisitions of Swiss target companies
by private equity funds are carried out by Swiss
law-governed share purchase agreements with
jurisdiction in Switzerland. In the case of a
reinvestment or a partial sale, a shareholder’s
agreement is concluded in connection with the
transaction.

The terms of the acquisition are different between
a privately negotiated (one-on-one) transaction
and an auction sale, as the “hotter” the auction,
the more seller-friendly the terms of the acquisi-
tion agreement. This relates to the price certainty
(locked-box v closing adjustment), transaction
certainty (Conditions Precedent (CPs), hell or
high water clause, etc) as well as the liability
concept (warranty and indemnity (W&I) insur-
ance, cap, specific indemnities, etc).

5.2 Structure of the Buyer

Given the vast flexibility in Switzerland, the full
range of transaction structure can be seen. The
most common structure for private equity funds
to invest in or acquire a Swiss target company is
to set up a special-purpose acquisition vehicle
— the NewCo or AcquiCo. The AcquiCo may be
held either directly or — mostly for tax or financ-
ing reasons — via another special-purpose vehi-
cle in Switzerland or abroad. In view of an exit
and the potential liability in connection therewith,
the fund rather tends not to become a party to
the acquisition or sale documentation.

5.3 Funding Structure of Private Equity
Transactions

Swiss transactions are usually still — at least par-
tially — debt-financed. Due to negative interest
rates over the past years, banks have been more
inclined towards financing transactions, and the
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financing conditions remained favourable for
funding investments in Swiss companies. Even
though increases of interest rates have been
announced in 2022, they remain relatively low
with borrowing conditions still being generous.
Bidders looking to invest are very flexible with
regard to transaction financing. This is due to the
fact that Swiss corporate law only stipulates lim-
ited restrictions on a company’s debt-to-equity
ratio (however, from a Swiss tax-law perspec-
tive, de facto limitations exist due to thin-capi-
talisation rules). In view of the security package
provided in connection with a debt-financed
transaction, it is important to follow the restric-
tions on upstream and cross-stream guarantees,
as well as other security interests granted by the
target to the parent or an affiliate (other than a
subsidiary).

Regarding the equity portion of the purchase
price, the sellers typically request a customary
equity commitment letter directly from the fund.
However, such equity commitment letters are
usually not to the direct benefit of the sellers but
to that of the purchaser.

Traditionally, most of the private equity deals in
Switzerland were majority investments. Howev-
er, given the current “investment plight”, increas-
ingly, minority investments by PE funds are also
being seen.

5.4 Multiple Investors

Club deals or syndicates of several private equi-
ty funds are primarily seen in larger transactions.
In the context of private transactions, the par-
ties have vast flexibility in structuring such club
deals. The relationship among the club partici-
pants is in most cases governed by a sharehold-
ers’ agreement.
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In the context of public transactions, other rules
apply to such co-investments, and the club par-
ticipants are most likely to be qualified as act-
ing in concert regarding the mandatory takeover
rules (see also 7. Takeovers).

6. Terms of Acquisition
Documentation

6.1 Types of Consideration Mechanisms
The two predominant forms of consideration
structures used in private equity transactions in
Switzerland are the locked-box mechanism and
the net working capital (NWC)/Net debt adjust-
ment as per closing. In the current (still) seller-
friendly environment, a locked-box mechanism
was used in the majority of the transactions in
order to give price certainty to sellers.

Earn-outs and vendor loans have been seen
less often recently but are not uncommon. Giv-
en that, earn-outs especially are usually used in
cases where the seller remains as an employee
of the target company post-closing, in which
case, however, certain restrictions from a Swiss
tax-law perspective may apply.

6.2 Locked-Box Consideration
Structures

Due to the current sellers’ market, locked box
pricing mechanisms are often combined with
an interest payment or cash-flow participation,
respectively, for the period between the locked-
box date and actual payment of the purchase
price (ie, closing), and buyers tend to accept
longer periods between the locked-box date
and closing.

Leakage, however, is typically not subject to
interest and will be compensated on a CHF-to-
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CHF basis (unless considered permitted leak-
age).

6.3 Dispute Resolution for Consideration
Structures

For locked-box consideration structures, it is
unusual to have a dispute resolution mecha-
nism in place because, in general, a one-off pay-
ment at closing is agreed, which has the effect
that any leakage since the locked-box date is
being considered and added to the considera-
tion. Therefore, no additional dispute resolution
mechanism is necessary.

Regarding completion accounts consideration
structures, however, dispute resolution mecha-
nisms are indeed common. Specifically, so-
called appraiser mechanisms are agreed upon. If
such a mechanism comes into use, a designated
expert, mostly likely an auditing firm, determines
the final and binding completion accounts and
determines the adjustment of the purchase price
in accordance with the respective agreement,
if any.

6.4 Conditionality in Acquisition
Documentation

The typical level of conditionality in Swiss private
equity transactions is usually limited to the man-
datory regulatory conditions, which are reflected
in the transaction documentation as conditions
precedent to closing. These typical regulatory
conditions are approvals from regulating bod-
ies; ie, a merger filing with the local competition
authority, which evaluates whether the trans-
action would violate antitrust regulations, but
also industry-specific regulations need to be
considered; eg, licences in the pharmaceutical
sector. Especially in transactions involving mul-
tiple jurisdictions, possible merger and foreign
direct investment filings need to be taken into
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consideration and might significantly prolong the
period required to close after signing.

Depending on the transaction, it can be quite
common to have further conditions such as
financing or third-party consent. The latter in
particular can be critical, in the case, for exam-
ple, that the target has material agreements in
place which are essential for the business and
which contain change-of-control provisions, but
the buyer has a strong interest in keeping such
agreements in place, even after the transaction
(eg, supply/customer or lease agreements).

Furthermore, material adverse change provi-
sions, so-called MAC clauses, were quite often
in use in the past, however, these have been
used less lately. This is because sellers rarely
accept these types of clauses in view of the
transaction certainty in the current seller-friendly
environment.

6.5 “Hell or High Water” Undertakings

In the current seller-friendly market, with a high
number of auction sales, “hell or high water”
undertakings are often included in the merger
clearance closing conditions.

6.6 Break Fees

In public M&A transactions, break fees are not
uncommon, but are only allowed by the Swiss
Takeover Board if the amount of the break fee
is proportionate and if it serves the purpose of
lump-sum compensation for damages and does
not constitute an excessive contractual penalty.
In any case, a break fee is not allowed to restrict
shareholders significantly in their freedom
to accept or not accept an offer and/or deter
potential competing offerors. The amount of the
break fees is in most cases significantly less than
1% in relation to the transaction amount. For
private M&A transactions, however, break fees
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are an unusual instrument, since there are other
mechanisms to keep the buyer indemnified due
to a breach of contract. Reverse break fees are
relatively rarely seen in private equity transac-
tions since sellers often insist on actual financing
proof.

6.7 Termination Rights in Acquisition
Documentation

Usually, a private equity seller or buyer can ter-
minate the acquisition agreement prior to closing
if the conditions precedent to closing have not
been met until a certain agreed date (ie, long
stop date). Other than that, Swiss acquisition
agreements typically do not contain any (ordi-
nary) termination rights. However, under Swiss
law under certain conditions there is a possibility
to terminate a share-purchase agreement in the
event of a severe breach of the agreement; any
such termination right is usually — to the extent
permissible-excluded as regards a breach of
representations or warranties. In such a case of
a termination, compensation for damages may
be claimed.

6.8 Allocation of Risk

The typical methods for the allocation of risks
are (i) representations and warranties for general
(unidentified) risks and (ii) indemnities for spe-
cific risks identified during due diligence, eg, tax
liabilities or pending litigation. In addition, with
respect to risk allocation, there is a current trend
towards so-called “quasi indemnities”, which
are representations and warranties that are
excluded from disclosure and the general cap,
but still subject to the other limitations, such as
the notification obligation, de minimis, threshold/
deductible, damage definition, etc. In addition,
risks can be allocated through the purchase-
price mechanism as well as certain covenants.
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Even though the details of risk allocation depend
on the leverage and negotiating power of the
buyer or seller, these methods are used regard-
less of whether the buyer or seller is a private
equity fund.

6.9 Warranty Protection

The standard share-purchase agreements usu-
ally contain a catalogue of representations and
warranties, covering the following (but not lim-
ited to those) areas: capacity, title to shares and
corporate existence, shareholder loans, financial
statements, ordinary course of business, mate-
rial agreements, employment and social secu-
rity, real estate, assets, environment, intellectual
property, compliance with law, litigation, insur-
ance and tax. In terms of limiting warranties,
private equity sellers tend to limit these repre-
sentations and warranties as much as possible
while requesting buyers to take up a buyer policy
W& insurance.

With regard to disclosure of the data room, as
a matter of principle, all information provided in
the data room is considered as disclosed and
therefore known, which is taken by the seller as
an occasion to exclude any liability for what has
been fairly disclosed.

6.10 Other Protections in Acquisition
Documentation

As far as other protections go, indemnities are
extremely often provided by the seller. Depend-
ing on the actual wording of such indemnity
clauses, these clauses are mostly designed as
guarantees, which oblige the seller to indemnify
and compensate the buyer fully for any damage,
irrespective of the fault of the seller. It should be
noted that, under Swiss law, the sole usage of
terms such as “indemnification” do not consti-
tute this effect. Whether the indemnity clause
has an effect as a guarantee depends decisively
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on the formulation and design of the clause. Fur-
ther, other kinds of guarantees — such as guar-
antees of a parent or group company, personal
guarantee or bank guarantee — can be seen.

Furthermore, W&l insurances have been enjoy-
ing increasing popularity lately. However, such
an insurance is subject to certain conditions,
such as a positive due diligence. W&l insurances
have another positive effect, insofar as a private
equity bidder in an auction sale that would offer a
W&l insurance might have a competitive advan-
tage compared to other bidders, and therefore
higher chances of winning the auction.

6.11 Commonly Litigated Provisions
While it is common that disputes in general
arise from private equity transactions, it is rath-
er uncommon that these disputes are litigated
before ordinary courts or by arbitration. The
Swiss approach for dispute resolution in con-
nection with private equity transactions in gen-
eral are settlements. However, in most cases it
is subject to a careful contract-drafting to reflect
potential conflicts in the contracts during the
drafting process and to agree on dispute reso-
lution mechanisms at an early stage.

Provision from which most disputes arise are
consideration mechanisms as completion
accounts, consideration provisions and repre-
sentations and warranties.

7. Takeovers

7.1 Public-to-Private

In recent years, the number of public-to-private
transactions was relatively limited, due to the
fact that the share prices have been rather high,
taking into account the remaining uncertain-
ties with regard to the COVID-19 pandemic.
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However, given the large number of long-term
commitments of private equity funds and the
vast investments of private capital in public
companies since the outbreak of the COVID-19
pandemic, an increase of buy-outs of public
companies might be expected, catalysed by a
downturn in the public equity market. There has
been more interest in public-to-private trans-
actions in recent months and an increase is
expected for the end of 2022 and beginning of
2023.

7.2 Material Shareholding Thresholds
The Financial Market Infrastructure Act (FIinMIA)
provides for a number of thresholds that trigger
a notification and disclosure obligation, in the
event that a private equity (PE) (directly, indi-
rectly or in concert with a third party) reaches,
falls below or exceeds a certain percentage of
voting rights in a listed company. The relevant
thresholds are 3%, 5%, 10%, 15%, 20%, 25%,
33%%, 50% or 66%:% of the voting rights in a
public company, irrespective of whether they are
exercisable or not. If these thresholds are met,
the PE must then notify the company, as well
as the competent disclosure office within four
trading days.

It should also be noted that financial intermediar-
ies who acquire or dispose of shares or acquisi-
tion or sale rights on behalf of third parties are
not subject to this notification duty.

7.3 Mandatory Offer Thresholds

Under Swiss law, a mandatory offer is to be
made, when an investor directly, indirectly or act-
ing in concert with third parties acquires equity
securities which (together with the equity securi-
ties already owned (if any)) exceed the threshold
of 33%% of the voting rights of the target com-
pany, whether exercisable or not. However, the
shareholders’ meeting of the target companies
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may (i) either raise this threshold up to 49% of
voting rights — the so-called opting-up — or (i)
decide that an offeror shall not be bound by the
obligation to make a public takeover offer — the
so-called opting-out; both of these have to be
reflected in the articles of association accord-

ingly.

7.4 Consideration

In private M&A transactions, consideration may
consist of either cash, shares, securities or a
combination thereof. Cash settlements tend to
be more frequent, as share deals are usually
only accepted by the seller if the shares given
as consideration are readily marketable (which
would be the case with listed companies). Tax
considerations also typically play an important
role in determining the type of consideration that
is eventually agreed upon.

For public M&A transactions, the consideration
can also be paid in cash or in securities or a
combination thereof. However, Swiss corporate
and takeover law demands equal treatment of
all shareholders, which imposes certain restric-
tions on the offeror. Offering cash consideration
to specific majority shareholders while offering
securities to minority shareholders would not be
allowed.

In conclusion, the type of consideration accept-
ed will in each case largely depend on the indi-
vidual circumstances of the transactions, eg, the
shareholders involved and their intentions, type
of transaction, etc. However, cash consideration
has historically been, and is still, more frequent
than a consideration in securities.

7.5 Conditions in Takeovers

The permissibility of conditions that may be
attached to a public takeover offer depends on
whether it is a voluntary or a mandatory offer.
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With respect to mandatory offers, the competent
authority only deems a limited number of condi-
tions permissible, in particular a condition that
there are no injunctions or court orders prohibit-
ing the transaction and/or that necessary regula-
tory approvals will be granted, as well as condi-
tions ensuring the ability of the offeror to exercise
the voting rights (ie, entry in the share register,
abolishment of any transfer/voting restrictions).
Regarding voluntary takeover offers, the legal
framework for conditions is more liberal, mean-
ing that voluntary takeover offers may contain
conditions which include minimum acceptance
thresholds and no material adverse change
(MAC) conditions. However, generally, it is not
permitted for takeover offers to be conditional on
the bidder obtaining financing, except for neces-
sary capital increases in the bidder in connection
with an exchange offer (Umtauschangebot).

The most common conditions are that the nec-
essary approvals from regulatory bodies will
be granted, such as merger control filings with
the relevant Competition Commission, or other
specific approvals from supervisory authorities
in regulated sectors; eg, the bank or pharma-
ceutical sector.

7.6 Acquiring Less Than 100%

In a privately held company, a private equity buy-
er can, in general, secure additional governance
rights by concluding a shareholder’s agreement
(eg, veto rights, the right to appoint the major-
ity of the members of the board of directors or
certain rights connected to dividends, as well
as first-refusal rights, call options, drag-along
rights, etc). The extent of the governance rights
under a shareholders’ agreement, however, is
primarily subject to negotiations.

In a public company, the possibilities to conclude
a relationship agreement are limited, because if
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the shares covered by the agreement constitute
an aggregate participation of more than 33%:%,
the signatories generally would be considered
as a group, which would trigger the obligation
of a mandatory offer. Moreover, it is not always
necessary to formalise the investors’ influence
further: depending on the shareholding struc-
ture; ie, if the structure is very fragmented with
many shareholders, 30% of the voting rights
may be sufficient to secure decisive control in
the company.

Regarding a squeeze-out in a public company
mechanism, under Swiss law an investor has
two options (i) under the FinMIA, a bidder hold-
ing 98% of the voting rights of the company
may, within three months upon expiry of the offer
period, file for the cancellation of the remaining
shares against compensation in the amount of
the offer price to the respective minority share-
holder in a statutory squeeze-out procedure
before the competent court (Kraftloserkldrung),
or (ii) by way of a squeeze-out merger, if the bid-
der holds less than 98% but at least 90% of the
voting right, against compensation in accord-
ance with the Swiss Merger Act. The threshold to
initiate a squeeze-out merger is lower; however,
it carries a higher litigation risk than the cancel-
lation procedure.

7.7 Irrevocable Commitments

Irrevocable commitments to tender shares are
not enforceable under Swiss tender-offer rules
in case of a competing offer and therewith the
Swiss Takeover Board establishes a level play-
ing field for competing offers. According to
Swiss takeover law, shareholders must be free
to accept a superior competing offer.

7.8 Hostile Takeover Offers
In Switzerland, hostile takeover offers are gen-
erally allowed, but are, however, quite rare as,
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generally, offers that are supported by the target
company’s board are more likely to be success-
ful. Furthermore, in a friendly takeover the offeror
and the target company will normally enter into
a transaction agreement, pursuant to which the
target’s board of directors agrees to recommend
the offer to its shareholders and not to solicit
offers from third parties and therefore, provides
for higher deal certainty, which would not be
possible in a hostile takeover offer.

However, there appears to have been an increase
in unsolicited takeover approaches, either alone
or in partnership with a strategic or private equi-
ty firm, following the COVID-19 crisis and the
recent downward trend in the financial markets,
as there are many affordable companies on the
market and investors are seeking new ways to
deploy their capital. This is, however, not surpris-
ing, as, historically, activity has increased follow-
ing market downturns.

8. Management Incentives

8.1 Equity Incentivisation and Ownership
Equity incentivisation of the management is
very common in Swiss transactions since it is
an extremely suitable instrument for retaining the
management team in the long term and may also
be attractive from a (Swiss) tax-law perspec-
tive. Although the equity incentivisation of the
management depends to a great extent on the
individual transaction, the typical management
stake varies between 3% to 10%. Ideally, man-
agement gets to invest on the same terms as the
investor to provide even more attractive condi-
tions to the managers (see also 8.2 Manage-
ment Participation). Furthermore, the individual
structure of the management participation is
very much tax driven.
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8.2 Management Participation

In Swiss transactions, there are two predominant
structures for management incentive schemes:
the “strip investments” and “sweet equity”. In
the case of the former, managers invest on the
same terms and conditions as the financial inves-
tor, whereas in the case of the latter, managers
receive a certain discount and/or different share
classes. A sweet equity incentive scheme could,
for example, be structured as follows: manag-
ers receive all ordinary shares while the financial
investor receives a mix of ordinary shares and
preferred shares with a fixed interest (or alter-
natively provides a shareholder loan). This leads
to a certain envy ratio in favour of the manag-
ers. However, it should be noted that Swiss tax
law sets rather narrow limits with respect to tax-
exempt capital gains on sweet equity. To have
“skin in the game” and to align fully the manag-
ers’ interests with those of a financial investor,
managers are generally asked to finance a sub-
stantial part of their investment with equity; ie,
roughly 50% or more.

8.3 Vesting/Leaver Provisions

Equity participations of managers are usually
subject to customary good and bad leaver provi-
sions, which are mostly tied to the termination of
the manager’s employment or mandate agree-
ment, or other events related to the manager
personally (eg, death, insolvency, divorce, etc).
Leaver events typically trigger call/put options,
whereby the leaver qualification has an impact
on the purchase price (ie, in the case of a bad
leaver, the purchase price is a lower percentage
of the fair market value).

Vesting provisions, either time and/or perfor-
mance-based, are also common practice in
management participations. Vesting provisions
may vary depending on the parties involved and
the kind of leaver events that have been agreed.
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In practice, the most commonly seen arrange-
ments involve time-based vesting with monthly
or quarterly vesting over four years, a one-year
cliff and end of vesting if the employment ends.
The lapse of time together with the leaver event
will then collectively have an impact on the pur-
chase price (ie, portion of unvested shares are
sold at a lower price versus portion of vested
shared).

Furthermore, the parties often agree on a certain
lock-up period (eg, three to five years) during
which the manager may not transfer their shares
and/or are limited with regard to the termina-
tion of their employment relationship (ie, a man-
ager will be considered a bad leaver except in
the case of a termination by the manager for
good reasons or by the company without good
reasons). Whereby, after expiry of that lock-up
period, the manager may also terminate the
employment relationship without good reason
and is still considered to be a good leaver. For
the determination of a good reason, reference is
usually made to the provisions of Swiss statutory
employment law (Articles 340c and 337 of the
Swiss Code of Obligations), indirectly including
Swiss case law. Hence, a manager is typically
considered to have good reason to terminate
the employment relationship in the case of, eg,
a material salary decrease by the employer for
no objective reasons or in the case of severe
harassment at work. No good reason would be
attributed to the manager, eg, if the employer
has delayed making a salary payment.

In addition, the breach of provisions of a related
agreement also commonly triggers good and
bad leaver provisions, eg, if the manager mate-
rially breaches an investment agreement, cor-
porate regulations of the company, or his or her
employment or mandate agreement, the man-
ager will be considered a bad leaver.
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8.4 Restrictions on Manager
Shareholders

One of the most common restrictive covenants
in Switzerland are non-compete and non-
solicitation undertakings during the time of the
manager’s investment and for up to three years
thereafter. In particular, if the manager is simul-
taneously invested in the group as a shareholder
and thus has various information and govern-
ance rights, a non-compete undertaking may
be justified, even for the time after the manager
has ceased to be an employee/director of the
company.

However, based on Swiss statutory law, non-
compete and non-solicitation undertakings may
not exceed three years following the end of the
employment relationship or the manager’s exit
as a shareholder. Further, they also need to be
geographically limited as they otherwise would
be considered an excessive undertaking on the
part of the manager (eg, to the areas where the
manager could harm the company with his or
her knowledge). Excessive non-compete and
non-restriction undertakings may be reduced by
the court in the event that they are challenged,
and the courts have broad discretion in doing
so. The enforceability of non-compete and non-
solicitation undertakings is often increased by
stipulating contractual penalties for the manager
or triggering bad-leaver provisions in the case of
a breach by the manager.

8.5 Minority Protection for Manager
Shareholders

Managers who are not re-investing sellers gener-
ally have limited minority-protection rights. The
most common minority-protection right is the
right of the manager to participate on the same
terms and conditions as the investor in an Exit,
which is ensured through drag- and tag-along
rights.
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However, depending on the negotiating power
of management, additional minority-protection
rights (such as veto rights, board-representation
rights or anti-dilution protection) have been seen.

9. Portfolio Company Oversight

9.1 Shareholder Control

The level of control of a private equity fund
largely depends on the type of investment; ie,
whether it invests as a minority shareholder or a
majority/sole shareholder.

Typically, private equity shareholders tak-
ing non-control positions seek protection via
restrictions of the transferability of the shares,
tag-along rights, and put-options, as well as
certain governance rights, usually including the
appointment of a representative on the board of
directors and certain veto and information rights,
which are, however, limited to fundamental rights
with respect to the protection of their financial
interest (dissolution, material acquisitions or
divestures, capital increases, no fundamental
change in business, etc).

In the case of a majority stake in the company,
the private equity shareholder has extensive
control over the company; ie, the majority in the
board of directors and only limited restrictions
due to veto rights to any minority shareholders.
In addition, usually, protection rights regarding
the shareholding of the company will be imple-
mented (in particular, transfer restrictions, right
of first refusal, and drag-along rights, as well as
call-options on the shares of the minority share-
holders) to have maximum flexibility, in particular
with regard to a possible exit.
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9.2 Shareholder Liability

As a general principle, under Swiss law there is
a separation between a company and its share-
holders, and the shareholder may not be liable
for the actions of the company.

However, according to case law, under special,
limited circumstances the legal independence
of the company and its exclusive liability are
considered abusive and therefore unlawful, and
consequently the controlling shareholder might
be held responsible (piercing the corporate veil).

Further, a private equity investor or an individual
acting for it may be considered as a de facto
director of the company (eg, in the case of a
material decisive operational influence) and,
consequently, be bound by directors’ duties as
well as held responsible for possible damages
resulting from a breach of those duties.

Lastly, a private equity investor that (solely or
jointly) controls a portfolio company which has
infringed competition law could be made jointly
and severally liable for paying the resulting fine,
as, in Switzerland, holding companies tend to
be found to be jointly and severally liable for the
antitrust fines of their subsidiaries. Private equity
investors should, therefore, implement a robust
compliance programme in their portfolio compa-
nies to avoid antitrust law infringements.

9.3 Shareholder Compliance Policy

Typically, private equity funds impose their com-
pliance policies — to the extent permissible — on
the portfolio companies which are under their
control, to standardise internal procedures (in
particular with respect to reporting, data protec-
tion, anti-money laundering or specific regula-
tory matters) and to ensure the alignment with
the minimum standards applicable to the fund.
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10. Exits

10.1 Types of Exit

The typical holding period for private equity
investments before they are sold or disposed of
are three to ten years. Thus far in 2022, exits
were with absolute majority conducted by trade
sale.

As for other types of exits, eg, “dual track” on
the one hand - an IPO and sale process running
concurrently — it can be said that they depend
heavily on the general market conditions. These
can be seen quite often if an IPO is considered.
However, if an IPO is not being considered, a
trade sale (auction) process will often be the pre-
ferred route. On the other hand, a full exit at the
listing — the sale of all shares held by the private
equity seller — is in general not possible via an
IPO. Therefore, the private equity seller will need
to sell the remaining shares gradually or in one
or more block trades.

10.2 Drag Rights

Drag rights or drag-along provisions/mecha-
nisms are common in private equity transactions
in Switzerland, as an investor typically wants to
ensure that, in the case of an exit, potential buy-
ers may acquire 100% of the shares in the tar-
get company, which increases the attractiveness
of the sale. Hence, unless the potential buyer
intends to continue, eg, with the investment of
managers, the drag-along right will typically be
utilised within the course of a transaction.

The threshold to trigger the drag-along mecha-
nism usually relates to the shareholding of the
investor but is usually at least 50%.

10.3 Tag Rights
In accordance with the high frequency of drag-
along rights, tag-along rights are also very com-
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mon, especially for the management sharehold-
ers, while they are less common for institutional
co-investors. As tag-along rights are typically
subordinated to drag-along rights, and due to
the fact that the retention of management share-
holders will regularly be addressed at an earlier
stage of the transaction, as well as in view of the
deal certainty, the utilisation of such rights by the
management shareholders is rather rare.

Even though it may depend on the leverage of
the negotiating parties, the threshold to exercise
the tag-along rights is usually also at least 50%.

10.4 IPO

On an exit by way of a Swiss initial public offer-
ing (IPO), the underwriters require sponsors and
other large shareholders to enter into lock-up
arrangements, usually for a period of six months
after the IPO. For the company, its directors
and managers, however, often a lock-up of 12
months is agreed. After the lapse of the lock-up,
the sponsor will sell down shares, depending on
prevailing market conditions pursuant to “drib-
ble-out” trading plans or by way of accelerated
book-buildings or block trades to single buyers.

Typically, such lock-ups are put in place for
shareholders holding more than 3% of shares
in the company.

While in Switzerland shareholders’ agreements
are typical and usually terminated upon the IPO,
relationship agreements concluded post-IPO are
quite unusual. Nevertheless, the conclusion of
a few relationship agreements have been seen
recently. Such arrangements may include board-
appointment rights and joint sell-down or other
“orderly market” arrangements.
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