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Swiss Federal Supreme Court Limits Privilege Against Self-Incrimination in Antitrust Proceedings
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The Federal Supreme Court has ruled that a former CEO of a cor-
poration that is a party to an antitrust proceeding, cannot in prin-
ciple invoke the privilege against self-incrimination under Article 
6(1) of the European Convention on Human Rights (ECHR) in 
that proceeding. However, the Federal Supreme Court appears to 
recognize the privilege against self-incrimination of the current 
members of the bodies of the corporation in the respective pro-
ceeding.

On 13 November 2018, the Competition Commission opened 

an investigation against several Swiss financial institutions. 

In this investigation, the former CEO of a subsidiary of one of 

the financial institutions involved was ordered to testify as a 

witness (with the obligation to testify truthfully).

The affected financial institution, the former employer of that 

former CEO, argued that the former CEO should not interroga-

ted as a witness. Rather, the former CEO should be interroga-

ted as a party representative while being able to invoke the 

privilege against self-incrimination under Article 6(1) ECHR.

The Federal Supreme Court rejected this view in a judge-

ment of 8 March 2021. The Federal Supreme Court agreed 

that corporations could invoke the guarantees under Article 

6(1) ECHR in antitrust proceedings, in particular the privilege 

against self-incrimination. However, the Federal Supreme 

Court held that the protection of legal entities by the privile-

ge against self-incrimination in antitrust proceedings would 

pursue a partially different target than in the case of individu-

als. It argued that individuals could not be fined under Swiss 

competition law. As a consequence, the purpose of the 

privilege against self-incrimination in antitrust proceedings 

would not be to protect the free will related to human dignity, 

but solely to guarantee the effective rights of defence of the 

corporation. The Federal Supreme Court argued that, in light 

of this purpose, there would be no apparent reason to allow 

former members of the bodies of corporations under investi-

gation to benefit from a privilege against self-incrimination.
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There is also a bright spot, however, as it can be inferred 

from the judgement that current members of the formal and 

de facto bodies of the corporation have a privilege against 

self-incrimination with regard to the subject matter of the 

investigation. This is because corporations act through their 

current formal and de facto bodies. The current members of 

these formal and de facto bodies are therefore to be treated 

like parties to the investigation and not as third parties. Ho-

wever, this privilege against self-incrimination appears to be 

limited to the current members of these formal and de facto 

bodies. Persons without such board status cannot invoke the 

privilege against self-incrimination in relation to an antitrust 

proceeding. They can be interrogated as witnesses.

AUTHOR

Mani Reinert
Partner
T: +41 58 261 52 88
mani.reinert@baerkarrer.ch

Mani Reinert’s practice covers all aspects of 
antitrust law in a wide range of industries. 
He routinely represents clients in merger 
control filings before the Swiss Competition 
Commission and coordinates multijurisdic-
tional merger control filings. Furthermore, 
Mani Reinert advises and represents clients 
in administrative proceedings before the 
Swiss Competition Commission.




