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Switzerland

Bar & Karrer Ltd.

1 Overview

1.1 What are the main trends/significant developments

in the lending markets in your jurisdiction?

Despite the economic shock of the COVID-19 pandemic, the

recovery of the Swiss economy has been quite swift with GDP

growth in the low to mid-single digits for 2021, which is expected
to continue in 2022. Unlike in 2020, at the beginning of the
pandemic, no new state-backed credit support programmes in

relation to the COVID-19 pandemic were introduced in 2021.

The M&A and acquisition financing markets remained active

but the deals were (with a few exceptions) less sizeable than in

previous years.

In 2021, the change from LIBOR to other interest rates kept
the market participants busy. Further, we have also observed
the following trends:

[ ] a growing demand for ESG-related financing, including
by borrowers;

m  competition on the lending market between traditional
bank and syndicated lending, and non-bank lenders
showing an appetite for higher leverage; and

m  a growing appetite of private banking clients for lever-
aged transactions (increasing the demand by private banks
for credit risk mitigation instruments (netting arrange-
ments, sub-participation schemes, innovative risk-shifting
methods)).

1.2 What are some significant lending transactions

that have taken place in your jurisdiction in recent years?

Many transactions and, in particular, deal values remain confi-
dential. Transactions that made headlines in 2020/2021 were
the CHF 1.5 billion COVID-19-related and state-backed credit
package for Switzerland’s national aviation group “Swiss” and
Roche’s CHF 9.814 billion and USD 10 billion bridge facility for
the repurchase of the participation of Novartis in Roche.
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2 Guarantees

2.1 Can acompany guarantee borrowings of one or
more other members of its corporate group (see below
for questions relating to fraudulent transfer/financial
assistance)?

A company can guarantee borrowings of one or more other
members of its corporate group. In case such other member of
its corporate group is a direct or indirect shareholder of the guar-
antor or a subsidiary of such sharecholder (i.e. a sister company
of the security provider), the financial assistance restrictions
described under question 4.1 apply.

2.2 Are there enforceability or other concerns (such as
director liability) if only a disproportionately small (or no)

benefit to the guaranteeing/securing company can be
shown?

If the guarantee/security is not at arm’s length, the financial
assistance restrictions described under question 4.1 apply unless
the guarantee/security is granted to a fully owned (direct or
indirect) subsidiary of the guarantor/security provider. If such
restrictions are not incorporated into the guarantee/security
agreement, directors are exposed to liability risks. The law is
not settled and there is only a limited set of precedents in rela-
tion to the enforceability of such a guarantee/security.

2.3 Is lack of corporate power an issue?

Yes, the law is not settled and there is only a limited set of prec-
edents in this regard (see questions 2.2 and 4.1).

2.4 Are any governmental or other consents or filings,
or other formalities (such as shareholder approval),

required?

No governmental or other consents or filings or other formal-
ities are required except that, in practice, shareholder approval
is sought in case of guarantees that require financial assistance
restrictions because they are granted for the benefit of other
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Switzerland

members of the guarantor’s corporate group that are either
(direct or indirect) shareholders of the guarantor or subsidiaties
of such shareholder.

2.5 Are net worth, solvency or similar limitations

imposed on the amount of a guarantee?

Except for the financial assistance restrictions described under
question 4.1, no such limitations are imposed on the amount
of a guarantee. However, the directors of a Swiss company
risk liability if a company prefers some creditors over others in
case of a near insolvency or bankruptcy situation. This has the
factual consequence that a company will not pay a guarantee if
its directors determine that insolvency/bankruptcy cannot be
avoided. In such scenario, guarantee claims will have to be filed
with the bankruptcy or similar administration.

2.6 Are there any exchange control or similar obstacles

to enforcement of a guarantee?

Currently, there are no exchange control or similar obstacles in
Switzerland.

3 Collateral Security

3.1 What types of collateral are available to secure
lending obligations?

Typical collateral to secure lending obligations are pledges or
transfer of ownership (for security purposes) of certain assets
such as shares, cash, intellectual property or real estate, as well
as security assignments of certain receivables.

3.2 Isit possible to give asset security by means of a
general security agreement or is an agreement required

in relation to each type of asset? Briefly, what is the
procedure?

Certain types of security interests (e.g. pledges or security trans-
fers) may only apply to a specific class of asset and, therefore, it
is rarely possible under Swiss law to cover all the types of assets
that an entity may hold under one single security agreement. In
theory, this would be possible if a company only held assets over
which a single security interest can be taken. However, even
in this case the general security agreement must cover different
perfection requirements that may apply to various types of
assets, which would defeat the purpose of facilitating the proce-
dure of taking security over multiple assets in a single agree-
ment. Consequently, it is standard practice in Switzerland to use
separate agreements for each type of asset.

3.3 Can collateral security be taken over real property

(land), plant, machinery and equipment? Briefly, what is
the procedure?

Real property —land

Collateral over land is possible under Swiss law. For the purpose
of securing lending obligations, the common forms used to
create such collateral are either a security transfer of mortgage
notes (Schuldbriefe) or a land charge (Grundpfandverschreibung).

Security transfer of mortgage notes

Mortgage notes are financial instruments representing a
personal claim against the debtor that is secured by a pledge
on real property. Mortgage notes exist in the form of bearer or
registered certificates or in paperless forms.
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Instead of a security transfer, it is also possible to pledge mort-
gage notes. However, practitioners generally prefer a security
transfer of legal title over the creation of a pledge. The advan-
tage of the former is the transfer of legal title of the mortgage
notes will not become part of the debtor’s bankruptcy estate.

In order to create a real estate security based on mortgage notes,
such notes — if not already issued — must first be created, which
requires a notarial deed. The parties then enter into a written
security transfer or pledge agreement and transfer the legal title of
the mortgage notes, either by transfer of possession in the case of
paper mortgage notes, or registration of the transfer in the land
register in the case of papetless (registered) notes.

Land charge

A land charge is a mortgage that is entered into the land register
and secures any kind of claim, whether actual, future or contin-
gent. Other than in the case of mortgage notes, the secured claim
is not entered in the land register and neither the land charge nor
the secured claim is evidenced in the form of a negotiable instru-
ment. For certain reasons, the land charge is less commonly used
than mortgage notes. To grant security in the form of a land
charge, the parties must enter into an agreement regarding the
creation of the land charge in the form of a notarial deed and file
this deed with the land register. Once the land register has regis-
tered the land charge, the security is created.

Real property — plant

As a matter of principle under Swiss property law, structures
become part of the land on which they are built. An exemption
from this principle is an independent building right with a dura-
tion of at least 30 years, which can be established on land for
the purpose of building a structure such as a plant. In this case,
Swiss law recognises the building right as a real property in its
own right. In either case, a mortgage security over a land or a
building right where the plant has or will be built is possible and
follows the same principles and procedures as laid out above (see
Real Property — land).

Machinery and equipment

It is possible to grant a pledge over movable assets such as
machinery and equipment. However, since Swiss law does not
recognise the concept of a floating charge, taking security over
machinery or equipment is impractical and rarely pursued in a
lending transaction.

A security over machinery or equipment can be created by
a pledge or a security transfer of legal title in the machinery or
equipment. These security interests entitle the pledgee or trans-
feree to liquidate the machinery or equipment in case of enforce-
ment. Unless specific rules apply in relation to certain types
of movable assets, perfection of a pledge over movable assets
requires the transfer of physical possession of such asset. The
security is only established once the pledgor gives up its posses-
sion over the relevant assets and is no longer in the position to
exercise independent possession rights. This makes it impos-
sible to grant security over machinery and equipment while
allowing the pledgor to make use of such assets.

An exception applies to certain types of movable assets,
which are subject to specific laws. Most importantly, security
over aircraft, ships and railroads is perfected by the entry of
the security in the respective public register (such registration
replaces the requirement to transfer possession).

3.4 Can collateral security be taken over receivables?

Briefly, what is the procedure? Are debtors required to be
notified of the security?

Security over receivables can generally be taken in the form of a
pledge or assignment. However, in either case, the prerequisite
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for creating such security is the assignability of the receivables.
This means that the assignability of the receivables must not
be prohibited by applicable laws or excluded by contract or by
the personal nature of the receivable (e.g. family law claims, but
according to Swiss case law there are also receivables where the
personal nature is less evident). If the assignability is restricted
in an underlying contract, it is common to request the assignor
to seek a waiver of such restriction from the debtor.

The steps to perfect a pledge or assignment of receivables are
as follows:

m  The pledge or assignment of receivables requires a valid
security agreement in written form, and in the case of assign-
ment, a written declaration of assignment by the assignor
(which in practice is part of the security agreement).

m  Existing written acknowledgments of debts representing
the pledged or assigned claim must be handed over to the
pledgee or assignee.

The notification of debtors is generally not a requirement
to perfect the pledge or assignment except where a waiver of a
restriction of the assignability in an underlying contract has to
be obtained or where a second-ranking pledge over receivables
is created. However, as long as a notification to a debtor has not
been made, a debtor may in good faith pay its debt to the assignor
without becoming liable to the assignee. Therefore, it is market
standard in Swiss security assignment agreements to include an
obligation to notify debtors at the time of signing of the assign-
ment agreement or as soon as possible thereafter. Debtors of
trade receivables, however, are generally only notified after the
occurrence of an event of default in order not to prejudice the
legitimate business interests of the security provider.

Even though the notification of the debtor is in most cases not
a requirement to perfect a security over receivables, a pledgee or
assignee must be entitled to notify debtors at any time, i.e. even
before an enforcement event. If such right is not granted to the
assignee, the pledge or assignment for security purposes may be
qualified as a conditional security interest that only arises once
the secured party has notified the debtor.

3.5 Can collateral security be taken over cash

deposited in bank accounts? Briefly, what is the
procedure?

Security over cash accounts can be taken in the form of a pledge
orasecurity assignment. Cash deposits held in bank accounts are
treated as claims of the beneficiary against the bank. Therefore,
the creation of security over cash deposits is based on the same
principles and procedures that apply to security over claims and
receivables. In case of a pledge over a cash account, the bank
should always be notified. The Swiss bank’s general business
terms usually provide for a first-ranking security interest over
the bank account. A third party therefore obtains a second-
ranking security interest over a Swiss bank account only, unless
the bank waives its priority rights. To create and perfect such
second-ranking security interest, the bank as first ranking
pledgee must be given notice.

3.6 Can collateral security be taken over shares in
companies incorporated in your jurisdiction? Are the

shares in certificated form? Can such security validly
be granted under a New York or English law-governed
document? Briefly, what is the procedure?

It is possible to create a security interest over shares of a Swiss
company, the most common form to take such security being a
pledge (even though a security transfer of title or security assign-
ment may also be possible in certain cases). Swiss law does not
mandatorily require a Swiss company to issue share certificates.
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Thus, shares of Swiss stock corporations may or may not be in
certificated form, which may affect the procedure to perfect a
share pledge:

m  Irrespective of whether share certificates have been issued,
creation of a valid security interest over shares requires a
valid written security agreement.

[ If shares are certificated, the share pledge must be perfected
by transferring the original share certificates to the pledgor.
In case of registered shares (Namenaktien), which have
become the common form of shares in Swiss stock corpo-
rations, the share certificates must be endorsed in blank.

m  Uncertificated shares must be pledged, transferred or
assigned in writing.

A security over shares over a Swiss company governed by
New York or English law is possible but not recommended.
Such security would give rise to conflict of law issues and may
not be valid vis-a-vis a third party, which may impede an effective
enforcement in Switzerland.

The Federal Intermediated Security Act (“FISA”) sets out
rules on how intermediated securities are granted. Under the
FISA, a security interest over intermediated security can be
created by either transferring or crediting such securities to the
securities account of the secured party. Alternatively, the secu-
rity over intermediated security can be granted by an agreement
between the security provider and the intermediary (a so-called
control agreement) setting forth an irrevocable requirement for
the intermediary to comply with instructions from the secured
party only.

3.7 Can security be taken over inventory? Briefly, what

is the procedure?

Security over inventory can be taken in the same manner as
in the case for security over movable assets or machinery or
equipment (please see question 3.3 above). In the absence of a
floating charge concept in Switzerland, a security over inventory
is possible but impractical.

3.8 Can acompany grant a security interest in order
to secure its obligations (i) as a borrower under a credit
facility, and (ii) as a guarantor of the obligations of
other borrowers and/or guarantors of obligations under
a credit facility (see below for questions relating to the
giving of guarantees and financial assistance)?

A company can grant a security interest to secure its own obli-
gations under a credit facility as well as obligations of a third
party, such as another borrower or guarantor. In case such third
party is a direct or indirect shareholder of the security provider
or a subsidiary of such shareholder (i.e. a sister company of the
security provider), the financial assistance restrictions described
under question 4.1 apply.

3.9 What are the notarisation, registration, stamp duty
and other fees (whether related to property value or

otherwise) in relation to security over different types of
assets?

Most common forms of Swiss collateral such as share or bank
account pledges or security assignments are not subject to
notarisation or registration requirements. Therefore, no notari-
sation or registration fees apply to these types of collateral. If
security is granted over real property, notaries’ fees, registration
fees (for the land register) as well as cantonal and communal
stamp duties may be payable depending on the location of the
real estate and the transaction value.
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3.10 Do the filing, notification or registration
requirements in relation to security over different

types of assets involve a significant amount of time or
expense?

In the limited cases where a notification or registration is advis-
able, itis not time consuming and can be achieved within a couple
of days. In case of a mortgage over real property, however, the
notarisation and entry into the land register may take longer.

3.11 Are any regulatory or similar consents required
with respect to the creation of security?

Except for security granted over certain assets of regulated enti-
ties, there are generally no regulatory consents required with
respect to the creation of security.

3.12 If the borrowings to be secured are under a
revolving credit facility, are there any special priority or
other concerns?

There are no special priority or other concerns due to the fact
that borrowings under a revolving credit facility are secured.

3.13 Are there particular documentary or execution
requirements (notarisation, execution under power of
attorney, counterparts, deeds)?

In case of a mortgage, the issuance of mortgage notes or the
entry or establishment of a land charge must be notarised.

4 Financial Assistance

4.1 Are there prohibitions or restrictions on the ability
of a company to guarantee and/or give security to
support borrowings incurred to finance or refinance

the direct or indirect acquisition of: (a) shares of the
company; (b) shares of any company which directly or
indirectly owns shares in the company; or (c) shares in a
sister subsidiary?

(@)  Shares of the company
In general, the provision of a guarantee or other secu-
rity by a Swiss company for the benefit of a direct or
indirect sharcholder of the guarantor/security provider
(“up-stream”) or a subsidiary of such sharcholder (i.c. a
sister company of the security provider, “cross-stream”),
is subject to financial assistance restrictions. The law is
not settled in this regard and there is only a limited set
of precedents in relation to this matter. In practice, the
company’s articles of association are amended to explicitly
allow such guarantees/securities and the guarantot’s/secu-
rity provider’s liability is limited contractually to its freely
distributable reserves, i.e. to an amount that could also
be distributed as a dividend to its shareholders. Further,
board and sharcholders’ resolutions are sought in relation
to the entry into such a guarantee/security arrangement.

(b)  Shares of any company which directly or indirectly owns
shares in the company
Please refer to the answer under (a).

(¢)  Shares in a sister subsidiary
Please refer to the answer under (a).
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5 Syndicated Lending/Agency/Trustee/
Transfers

5.1 Will your jurisdiction recognise the role of an
agent or trustee and allow the agent or trustee (rather
than each lender acting separately) to enforce the loan

documentation and collateral security and to apply the
proceeds from the collateral to the claims of all the
lenders?

To enforce lenders’ rights under loan documents, the concept
of an agent is recognised in Switzerland. The appointment of
an agent is frequently used in syndicated facilities governed by
foreign law where Swiss parties are involved.

Itis not possible to set up trusts under Swiss law in the absence
of a substantive trust law. Foreign trusts, however, are recog-
nised in Switzerland since the Swiss Private the Swiss Private
International Law Act (“PILA”) transposes certain provision
of the Hague Convention on the Law Applicable to Trusts and
on their Recognition (“Hague Trust Convention”), which is
applicable in Switzerland. Subject to the conditions of PILA
and the Hague Trust Convention, a decision by a foreign court
on trust-related matters is recognised.

Whether a security agent or security trustee can enforce
its rights in respect of a Swiss law-governed security interest
depends on the nature of such security interest:

m  Swiss law pledges are subject to the principle of acces-
sority (Akgessorietatsprinzip), which means that the cred-
itor of the secured claims and the pledgee must be iden-
tical. Consequently, the pledge cannot be granted to a
third party as pledge holder. The pledge can be granted
to numerous creditors, i.e. to lenders as a group under a
syndicated financing. However, due to frequent changes
of lenders and since involvement of all lenders in the
procedure of perfecting or enforcing a pledge is not prac-
tical, it is possible that a lender as a secured party is repre-
sented by a third party acting as security agent as direct
representative in the name and on account of each lender.

m  Accessority does not apply to security assignments or secu-
rity transfers. For these types of collateral, the security
agent or security trustee can hold the assigned claims or
transferred rights in its own name and on account of itself
and the other secured parties.

5.2 If an agent or trustee is not recognised in your
jurisdiction, is an alternative mechanism available to
achieve the effect referred to above, which would allow

one party to enforce claims on behalf of all the lenders
so that individual lenders do not need to enforce their
security separately?

The concepts of agents and foreign trustees are recognised in
Switzerland.

5.3 Assume aloan is made to a company organised
under the laws of your jurisdiction and guaranteed by a
guarantor organised under the laws of your jurisdiction.

If such loan is transferred by Lender A to Lender B, are
there any special requirements necessary to make the
loan and guarantee enforceable by Lender B?

There are no special requirements. The transfer is possible and
can be effected by way of assignment (to which the guarantor
usually gives consent in advance under the loan documents).
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6 Withholding, Stamp and Other Taxes;
Notarial and Other Costs

6.1 Are there any requirements to deduct or withhold
tax from (a) interest payable on loans made to domestic

or foreign lenders, or (b) the proceeds of a claim under a
guarantee or the proceeds of enforcing security?

With regard to a deduction or withholding taxes on interest
payments, interest paid on loans extended to a Swiss borrower
are generally not subject to Swiss withholding tax. However,
withholding tax applies to interest payments on bonds (at a
rate of 35%). According to guidelines of the Swiss tax authori-
ties, a loan is considered a bond if either the aggregate number
of non-bank lenders (including sub-participations) exceeds 10
under financing arrangements with identical terms, or if the
aggregate number of non-bank lenders of a Swiss borrower
exceeds 20. Against this background, transfer restrictions and
other Swiss 10/20 non-bank rules-related language must be
incorporated into the relevant loan document.

The restrictions may under certain circumstances also apply if
a Swiss company does not act as borrower but solely as guarantor
or security provider. A guarantee or security for the benefit
of a foreign borrowing subsidiary — i.e. a guarantee by a Swiss
company of a downstream nature — may trigger Swiss interest
withholding tax on bonds or debentures in respect of interest
payments by the foreign borrowing subsidiary. This may be
the case if a Swiss guarantor uses the proceeds directly or indi-
rectly in Switzerland and has more than 10 non-bank lenders in
a facility with identical terms or more than 20 non-bank lenders
under all its credit facilities in total.

The granting or taking of security between related parties can
be seen at arm’s length if the security provider is paid an appro-
priate guarantee fee. If an up- or cross-stream guarantee that
is not granted on arm’s-length terms is enforced, the difference
between the consideration granted by the affiliate to the Swiss
security provider (if any) and an arm’s-length consideration may
constitute a hidden dividend distribution on which Swiss with-
holding tax (currently 35%) is payable. Further, in case such
up- or cross-stream guarantee is enforced, any amount recov-
ered may be considered a distribution and as such will also be
subject to Swiss withholding tax. While this is generally recov-
erable if the recipient or beneficiary is a Swiss resident entity, a
non-resident may be entitled to a refund only if there is an appli-
cable double taxation treaty. If no double tax treaty applies, the
dividend withholding tax may become the final burden for the
recipient.

6.2 What tax incentives or other incentives are
provided preferentially to foreign lenders? What taxes

apply to foreign lenders with respect to their loans,
mortgages or other security documents, either for the
purposes of effectiveness or registration?

There are no particular tax incentives or other incentives
provided preferentially to foreign lenders.

The Swiss Confederation and the cantons or communes levy
a withholding (source) tax on interest paid to foreign lenders
which benefit from mortgage security on Swiss real estate. The
combined rate of the tax is between 13% and 33%, depending on
the canton and commune in which the real estate is located. This
interest withholding tax is reduced (to zero) under a number of
double taxation treaties, including those with the United States,
the United Kingdom, Luxembourg, Germany and France.
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6.3 Will any income of a foreign lender become taxable
in your jurisdiction solely because of a loan to, or

guarantee and/or grant of, security from a company in
your jurisdiction?

No income tax will apply to foreign lenders in these scenarios.

6.4 Will there be any other significant costs which
would be incurred by foreign lenders in the grant of such
loan/guarantee/security, such as notarial fees, etc.?

Please see question 3.9.

6.5 Are there any adverse consequences for a company
that is a borrower (such as under thin capitalisation
principles) if some or all of the lenders are organised
under the laws of a jurisdiction other than your own?
Please disregard withholding tax concerns for the
purposes of this question.

There are no adverse consequences in addition to those
addressed in question 6.1.

7 Judicial Enforcement

7.1 Will the courts in your jurisdiction recognise a
governing law in a contract that is the law of another

jurisdiction (a “foreign governing law”)? Will courts in
your jurisdiction enforce a contract that has a foreign
governing law?

The recognition of foreign governing law in contracts is subject
to the PILA. Subject to the below limitations, Swiss courts
will generally recognise a foreign governing law in a contract,
provided that the relevant foreign law provisions are not contrary
to Swiss public policy and they can be established by the parties.

The recognition of a choice of foreign law is limited to
contractual matters. For security documents, Swiss law distin-
guishes the agreement to create the security (Verpflichtungsgeschiift/
titre dacquisition) from the creation of the security interest
(Verfiignngsgeschift/acte de disposition). While the agreement can be
governed by the law chosen by the parties, the law governing
the creation of the security is not left to the parties’ discretion.

In the context of pledges over movable assets (limited rights
in rem), the acquisition or loss of such rights i rem is governed
by the country where such assets are located at the time of the
event giving rise to such acquisition or loss. The parties can,
however, subject the acquisition and loss of such rights to the
law governing the agreement to create the security (art. 104(1)
PILA). Such choice of law cannot, however, be asserted against
third parties, who can rely on the law of the location of the assets
at the time of the acquisition or loss of such rights.

The acquisition or loss of rights i rem over real estate are
subject to the law of the place where the property is located.
Choice of law is not permitted (art. 99 PILA).

The pledge of claims or securities (with the exception of inter-
mediated securities) is governed by the law of the country of the
habitual residence of the pledgee, and in case of the pledge of
other rights, by the law applicable to such rights. The parties can
choose the applicable law to such pledge; such choice of law can,
however, not be asserted against third parties (art. 105(1) PILA).
In addition, irrespective of the law applicable between the
pledgor and the pledgee, such law cannot be enforced against
the debtor of the claim who may thus still rely on the law appli-
cable to the actual claim, security or right.
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As for the assignment by way of security of claims and uncer-
tificated securities, such assignments are subject to the law
governing the claim or the law chosen by the parties. The
choice of law cannot be asserted against the debtor of the claim
without the debtor’s prior consent (art. 145(1) PILA).

The transfer of intermediated securities is governed by the
Hague Convention on Securities Held with an Intermediary,
which determines that the applicable law chosen by the parties
to the relevant account agreement also applies to the disposal or
encumbrance of securities held in that account. Such law can,
however, only apply if the relevant intermediary has an office in
the relevant jurisdiction at the time of the agreement. If that is
not the case, the applicable law is the law of the jurisdiction of
such intermediary’s office.

7.2 Will the courts in your jurisdiction recognise and
enforce a judgment given against a company in New

York courts or English courts (a “foreign judgment”)
without re-examination of the merits of the case?

The courts of Switzerland will recognise as valid and will
enforce a final and conclusive civil law judgment given against
a company rendered by New York courts or by English courts
without re-examination of the merits of the case, subject to the
conditions set forth in the PILA. A foreign judgment will gener-
ally be recognised under the PILA provided that the following
conditions are cumulatively met: (i) the foreign court had juris-
diction in accordance with the rules of the PILA; (ii) the foreign
judgment does not violate the Swiss public order (for example,
the general principle of fairness of proceedings); (iii) the foreign
judgment is final and non-appealable; (iv) the dispute was not
pending first in Switzerland or has not been already determined
in a third jurisdiction (provided that the relevant judgment can
be recognised under the PILA); and (v) the proceedings leading
to the foreign judgment did not violate basic principles, such as,
in particular, the defendant being properly served or accepting
the foreign jurisdiction or the defendant being able to exercise
its right to be heard.

7.3 Assuming a company is in payment default under

a loan agreement or a guarantee agreement and has no
legal defence to payment, approximately how long would
it take for a foreign lender to (a) assuming the answer to
question 7.1 is yes, file a suit against the company in a

court in your jurisdiction, obtain a judgment, and enforce
the judgment against the assets of the company, and (b)
assuming the answer to question 7.2 is yes, enforce a
foreign judgment in a court in your jurisdiction against
the assets of the company?

Swiss law allows for the direct enforcement of payment claims if
the creditor holds a written acknowledgment of debt or an exec-
utory title or is the beneficiary of a security interest on assets of
the debtor. In the absence of such a document or pledge, the
creditor generally has to file a suit by way of ordinary proceed-
ings, on the merits of the claim. If the action is determined in
favour of the creditor, it may enforce the judgment by way of
initiating ordinary debt enforcement proceedings.

The enforcement of pecuniary claims, whether arising directly
from a contract or from a foreign judgment, is subject to the
Swiss Act on Debt Enforcement and Bankruptcy (‘DEBA”). In
such cases, the creditor will commence collection proceedings
to seize the debtor’s assets in order to enforce its claim. For this
purpose, the creditor will file a request with the competent debt
collection office, upon which the debt collection office will serve
a summons for payment upon the debtor. The debtor may raise
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an objection against such summons for payment, in which case
the creditor will apply to the competent court to have the debt-
or’s objection lifted. This first phase of debt enforcement may
generally take a few weeks or months. There are certain minor
formal differences in case of proceedings aiming at the realisa-
tion of pledged assets. Overall, however, the time for this first
part remains the same.

If the objection is set aside and the matter has not yet been
determined on the merits of the claim, the creditor may file suit
by ordinary proceedings.

In relation to part (a) of the question, the length of the
proceedings will depend on whether the creditor is in possession
of a written recognition of a debt by the debtor or the guarantor
(as defined in the DEBA). A loan agreement or a guarantee
duly signed by the debtor is generally considered a recogni-
tion of a debt, provided that the creditor can provide proof of
disbursement. In such cases, the creditor’s rights will be subject
to summary proceedings, which may take a few months before
obtaining a first instance decision. If no recognition of debt is
available, the creditor will be subject to standard proceedings,
which may take about a year before the first instance renders
a decision. The rendered judgments are generally subject to
appeal before higher cantonal instances and, as the case may be,
the Swiss Federal Court, which may considerably extend such
time estimates.

In relation to part (b) of the question, a foreign judgment
first needs to be recognised (this can be confirmed by a court
at the same time). The enforcement proceedings are, in prin-
ciple, summary proceedings, which are quicker than ordinary
proceedings and may take a few months. Again, the decisions
are subject to the above-mentioned means of appeal.

If the debtor does not raise an objection, or, if it does, when
the objection has been set aside, the debt enforcement proceed-
ings continue by realisation of the pledged assets themselves or
by bankruptey (if the debtor may, under the DEBA, be subject
to bankruptcy, which is generally the case for Swiss companies).
The length of the proceedings will in part depend on the type of
pledged assets (movable/immovable) and can take from several
months to more than a year. In the latter case, the assets of
the company are liquidated and distributed amongst the compa-
ny’s creditors. The length of the debt enforcement proceed-
ings will strongly depend on the type of enforcement (seizure
or bankruptcy) and, in case of the bankruptcy, on the size of
the company. Given the large number of possible scenarios, the
time estimate can range from months to years.

7.4 With respect to enforcing collateral security, are
there any significant restrictions which may impact

the timing and value of enforcement, such as (a) a
requirement for a public auction, or (b) regulatory
consents?

There is no mandatory requirement for a public auction or regu-
latory consent in case of enforcement of collateral security. The
parties can agree that the enforcement is effected by private
realisation (private VVerwertung) or appropriation (Selbsteintritt) and
collection of the pledged assets. In addition, the parties can
agree in advance that a discretionary sale (Freihandverkanf) is
permitted. Please note, however, that the private realisation or
appropriation and discretionary sale of immovable properties is
generally not possible because such a permission for private sale
would require the notarisation of the security agreement (which
is rarely, if ever, done due to the notarisation costs). Private
enforcement is in most cases faster and less formal. However,
the secured party is generally required in case of a realisation
of the security to obtain the best price for the relevant assets,
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taking into account the circumstances at the time of the sale.
In addition, on bankruptcy, pledged assets will form part of the
bankruptcy estate. The private enforcement of those assets is
not permitted and must occur under the DEBA. As for interme-
diated securities which have been granted as a security, private
enforcement does not have to be specifically agreed on between
the parties but is only permitted if the value of the intermedi-
ated securities may be determined objectively. In case of bank-
ruptcy, the pledged assets form part of the bankrupt estate
and as a result, the private enforcement of pledged assets is no
longer permitted (this restriction does not apply to intermedi-
ated securities).

In case of no agreement relating to the enforcement of collat-
eral, such enforcement will take place by public auction in
accordance with the provisions of the DEBA. According to
the DEBA, if enforcement proceedings are brought against a
claim secured by a pledge, the enforcement proceeding shall be
continued by the realisation of the pledge (beneficium excussionis
realis). 1t is, however, possible for the parties to agree that the
enforcement of the claims is pursued by the creditor according
to regular debt enforcement proceedings without having first to
enforce the creditor’s rights under any particular document and/
or to institute proceedings for realisation of pledged assets first.

7.5 Do restrictions apply to foreign lenders in the event

of (a) filing suit against a company in your jurisdiction, or
(b) foreclosure on collateral security?

There are no restrictions applicable to foreign lenders in case
of (a) or (b). However, if the foreign lender intends to foreclose
on a collateral consisting of Swiss residential property, this is
subject to restriction under the Federal Law on the Acquisition
of Real Estate by Persons Abroad. Under that law, foreign
lenders (or foreign-owned Swiss lenders) are subject to certain
restrictions when they take security by way of mortgage over
residential property in Switzerland. The validity of the mort-
gage could be challenged if such restrictions are not complied
with. Inaddition, even if the mortgage has been validly granted,
the law would not enable the foreign lender to acquire the prop-
erty upon its forced sale unless it has received a specific author-
isation from the competent authorities in the canton where the
property is located.

7.6 Do the bankruptcy, reorganisation or similar laws
your jurisdiction provide for any kind of moratorium

on enforcement of lender claims? If so, does the
moratorium apply to the enforcement of collateral
security?

The DEBA provides for moratorium procedures that can be
applied for before a competent court by the debtor company or,
in certain cases, by its creditors. If there are prospects for a
successful restructuring or a composition plan, the competent
court can grant a moratorium (Nachlassstundung/sursis condorda-
taire), which may result in a successful restructuring or in the
confirmation of a composition agreement (Nachlassvertrag/
concordat) that is binding on all creditors of unsecured claims.
The moratorium does not directly affect the securities granted
by the debtor. However, enforcement proceedings regarding
securities (movable assets or claims and rights) cannot be started
or continued during the period for which the moratorium is
cffective. As for pledges on immovable assets, they cannot be
realised during that time. In addition, the composition agree-
ment will not affect the security either so that it can be realised
by the relevant creditor.
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7.7 Will the courts in your jurisdiction recognise and

enforce an arbitral award given against the company
without re-examination of the merits?

Foreign final arbitral awards obtained in the competent arbi-
tral courts are generally recognised in Switzerland without
re-examination or re-ligation of the matters provided that the
conditions for the recognition and enforcement of arbitra-
tion awards set out in the UN Convention on the Recognition
and Enforcement of Foreign Arbitral Awards of 10 June 1985
(“New York Convention”) are fulfilled, i.e. there are no refusal
grounds relating in particular to incapacity of a party, violation
of due process, outside of scope disputes or wrong composition
of the tribunal.

8 Bankruptcy Proceedings

8.1 How does a bankruptcy proceeding in respect of

a company affect the ability of a lender to enforce its
rights as a secured party over the collateral security?

In Switzerland, the enforcement of claims and security interests
is generally governed by the DEBA. Insolvency proceedings are
initiated by the debtor (mandatorily in case of over-indebted-
ness (Uberschuldung/surendettement) according to art. 725 CO) or a
creditor filing a petition for the opening of insolvency proceed-
ings based on an application for commencement of enforcement
proceedings (Betreibungsbegehren/requisition de poursuite) with the
competent debt collection office.

Insolvency results in the acceleration of all claims against a
debtor (secured or unsecured), except for those secured by a
mortgage on the debtor’s real estate, and such claims become
due. After an insolvency has been declared by the competent
insolvency court, assets which are subject to a pledge will fall
within the debtor’s insolvency estate (Konkursmasse/masse en
Jaillite) and will be realised by the insolvency administration.
Lenders must, in principle, register their claims and their rights
on the pledged assets with the bankruptcy administrator. The
opening of bankruptcy proceedings prevents the bankrupt
debtor from disposing of any of its assets. Interest in principle
ceases to accrue on the bankrupt’s debt but claims secured by
a pledge enjoy a preferential treatment as interest which would
have accrued until the collateral is realised will be honoured
provided that the proceeds of the collateral suffice to cover
such interest. All creditors need to participate in the insolvency
proceedings and secured creditors are generally not entitled to
enforce any security interest outside the insolvency proceedings
(except for security over intermediated securities). The realisa-
tion proceedings according to the DEBA are conducted by way
of a public auction or, subject to certain conditions, a sale by
mutual agreement.

Proceeds from enforcement are used to cover first enforce-
ment costs, then the claims of creditors secured by pledge (in
accordance with their rank) and, in case of any excess proceeds,
unsecured creditors.

Contrary to pledged assets, assets of which the property
has been legally transferred for security purposes before the
opening of bankruptcy proceedings do not form part of the
bankruptcy estate. They can, therefore, be subject to private
enforcement during the ongoing bankruptcy proceedings. As
for future claims and rights which have been assigned for secu-
rity purposes or pledged but have come into existence only after
the debtor has been adjudicated bankrupt, they will fall within
the bankruptcy estate of the securing party.

ICLG.com



Switzerland

8.2 Are there any preference periods, clawback rights

or other preferential creditors’ rights (e.g., tax debts,
employees’ claims) with respect to the security?

Unsecured claims rank in the following order: (i) priori-
tised claims under Swiss bankruptcy laws, such as claims of
employees, claims of certain social insurances and pension
funds and certain family law claims; (i) any other unsecured
claims; and (iii) any subordinated claims.

The creditors of a Swiss debtor may challenge the entering
into of certain agreements and the performance of the obliga-
tions thereunder subject to the conditions set out in arts 285 ez
seqg. DEBA. A transaction may be subject to challenge if (i) no
or no adequate consideration has been given so that the transac-
tion has been made at an undervalue in the year before the adju-
dication of bankruptcy (art. 286 DEBA), (ii) the debtor granted
security for liabilities which it was not obliged to secure or
discharged a debt before it becomes due or by an unusual means
of payment in the year prior to adjudication of bankruptcy, at a
time when the debtor was over-indebted and the secured party
was or should have been aware of such over-indebtedness (art.
287 DEBA), or (iii) the granting of the security occurred in the
five years before the adjudication of bankruptcy and the secu-
rity provider had the intention to disfavour or favour certain of
its creditors or should have reasonably foreseen such result and
this intention was or must have been known to the receiving
party (art. 288 DEBA). As for cases (i) and (iii) for transac-
tions with related parties, such as group companies, the burden
of proof is reversed so that the challenged parties will have to
prove that, in case of (i), there was no disproportion in the trans-
action and, in case of (iii), it could not recognise the intention
to harm creditors.

8.3 Are there any entities that are excluded from

bankruptcy proceedings and, if so, what is the applicable
legislation?

Persons that are not registered in the register of commerce are
not subject to bankruptcy proceedings.

Insolvencies of banks, securities dealers, insurance compa-
nies, securities firms and collective investment schemes are
subject to special insolvency rules and their insolvency will be
handled by the Swiss Financial Markets Authority.

Municipalities and other public bodies are not subject to
debt enforcement proceedings resulting in bankruptcy. Only
enforcement proceedings on seizing of assets and the enforce-
ment of collateral are possible against Swiss municipalities.

8.4 Are there any processes other than court

proceedings that are available to a creditor to seize the
assets of a company in an enforcement?

There is no possibility for a creditor to seize assets of a company
in an enforcement other than through proceedings under the
DEBA, which will always involve a court at a certain stage in
order to verify the merits of a claim.

9 Jurisdiction and Waiver of Inmunity

9.1 Is aparty’s submission to a foreign jurisdiction
legally binding and enforceable under the laws of your

jurisdiction?

Overall, Swiss courts recognise the choice of foreign juris-
diction in civil law matters, subject to the limitations of the

ICLG.com

PILA and applicable international treaties such as the Lugano
Convention. However, in certain cases, such as, for example, in
matters relating to property, the jurisdiction is subject to exclu-
sive mandatory rules so that it is not possible to freely chose the
competent courts.

As for one-sided jurisdiction clauses favouring one contrac-
tual party, the French supreme court, applying the Lugano
Convention, has decided that such clauses can only be accepted
if they are both drafted based on objective criteria and suffi-
ciently precise, so that they meet the predictability require-
ment for such clauses. This ruling has been criticised by a large
number of scholars. It cannot, however, be entirely ruled out
that a Swiss court may take a similar view.

9.2 Is a party's waiver of sovereign immunity legally

binding and enforceable under the laws of your
jurisdiction?

Persons and assets relating to a diplomatic mission are protected
by immunity in accordance with the Vienna Convention on
Diplomatic Relations. Switzerland does, however, recognise
and enforce waivers of sovereign immunity.

10 Licensing

10.1 What are the licensing and other eligibility
requirements in your jurisdiction for lenders to

a company in your jurisdiction, if any? Are these
licensing and eligibility requirements different for a
“foreign” lender (i.e. a lender that is not located in your
jurisdiction)? In connection with any such requirements,
is a distinction made under the laws of your jurisdiction
between a lender that is a bank versus a lender that

is a non-bank? If there are such requirements in your
jurisdiction, what are the consequences for a lender that
has not satisfied such requirements but has nonetheless
made a loan to a company in your jurisdiction? What are
the licensing and other eligibility requirements in your
jurisdiction for an agent under a syndicated facility for
lenders to a company in your jurisdiction?

There are no licensing or other eligibility requirements in
Switzerland for lenders to a company. However, under certain
circumstances, the granting of credits on a professional basis by
entities in Switzerland or from Switzerland may be subject to
anti-money laundering rules, in which case the relevant entity
needs to become a member of a self-regulatory organisation.
In addition, lending activity may also give rise to a qualifica-
tion as a bank if the entity refinances itself to a considerable
extent with several banks and the relevant refinancing trans-
actions exceed CHF 500 million. In such cases, a banking
licence issued by the Swiss Financial Markets Authority is
required. These requirements only apply if the lending activi-
ties are conducted in Switzerland. The establishment of a phys-
ical presence of a foreign bank in Switzerland is also potentially
subject to licensing requirements. Foreign entities are consid-
ered foreign banks if they (a) hold a foreign banking licence, (b)
use the term bank or banker in theitr trade name, or (¢) conduct
banking activities as assessed from a Swiss law perspective. A
foreign bank authorisation is necessary if such entity employs
persons in Switzerland who, permanently and in a professional
capacity in or from Switzerland enter into transactions, main-
tain customer accounts, legally bind the foreign bank or forward
client orders to a foreign bank by representing it for advertising
or other purposes. Entities exercising relevant activities that
do not have a licence are subject to a large range of measures
ranging from specific orders, industry bans and confiscation of
profits to liquidation.
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11 LIBOR Replacement

11.1 Please provide a short summary of any regulatory

rules and market practice in your jurisdiction with
respect to transitioning loans from LIBOR pricing.

In December 2020, the Swiss Financial Market Supervisory
Authority issued regulatory guidance according to which super-
vised institutions should transition from IBOR rates to alter-
native reference rates (ARR), by amending existing contracts
to include appropriate fallback clauses and base any new credit
agreements on such ARR.

In Switzerland, the National Working Group on Swiss Franc
Reference Rates (NWG) has recommended the use of Swiss
Average Rate Overnight (SARON) calculated in arrears as a
replacement rate for CHF LIBOR.

Inline with such recommendations, banking institutions have
amended existing contracts and template loan documentation
to include interest rate provisions which are generally based on
risk-free rates such as SARON (plus, as the case may be, credit
adjustment spreads) as reference rates for the calculation of
interests due. The applicable interest rate is generally calculated
in arrears with the lookback period for the relevant reference
rate ending around two to five business days before the actual
interest is due and the relevant reference rate being generally
floored at zero. A certain number of market participants have
based the calculation of their interest rates on their respective
cost of funds.

As for syndicated lending, the NWG has published a Rate
Switch Amendment Agreement to facilitate the conversion of
the interest rates applicable under syndicated loans.

12 Other Matters

12.1 How has COVID-19 impacted document execution
and delivery requirements and mechanics in your
jurisdiction during 2021 (including in respect of notary
requirements and delivery of original documents)? Do

you anticipate any changes in document execution and
delivery requirements and mechanics implemented
during 2020/2021 due to COVID-19 to continue into 2022
and beyond?

We would not say that COVID-19 has significantly impacted
document execution and delivery requirements, except to the
extent that the logistics of signing and closing meetings have
to follow the rules limiting the number of persons attending a
private meeting to 10 (as of January 2022) if at least one person
present is unvaccinated or has not had COVID-19. We expect
that similar limitations will continue to apply for as long as the
pandemic continues.
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As far as the delivery of corporate approval documents is
concerned, we note that, in order to limit the spread of COVID-
19, the Swiss Federal Council has restricted indoor events to
persons with a valid vaccination or recovery certificate (see
COVID-19 particular situation Ordinance) until the end of
March 2022, as at the time of writing. This prohibition also
applies to shareholder/members meetings of Swiss companies
which are in principle held in person, in accordance with Swiss
corporate law (noting that a direct representative may be acting
under proxy). In order to enable sharcholders/members to
exercise their corporate rights, shareholder/members meetings
can, by way of exception due to the pandemic, be validly held
in writing (excluding, however, by email), in electronic (virtual)
form or via an independent representative designated by the
company. The chairman of the general meeting, the secretary
and, as the case may be, the notary and the independent repre-
sentative, will need to attend the general assembly in person.

As for meetings of the board of directors, these are consid-
ered internal events necessary for the normal conduct of a
company’s business. Such meetings may be held virtually. If
that is not possible, the requirements applicable to the presence
of employees on the premises, as set out under art. 25 of the
Ordinance on Measures during the Special Situation to combat
the COVID-19 Epidemic apply (FAQ coronavirus and general
meetings version 28 October 2021).

12.2 Are there any other material considerations

which should be taken into account by lenders when
participating in financings in your jurisdiction?

Other than the above, we have not identified other material
considerations which in our view should be taken into account
by lenders generally.
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Bar & Karrer is a renowned Swiss law firm with more than 170 lawyers
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