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THE EU CORPORATE SUSTAINABILITY DUE
DILIGENCE DIRECTIVE ("CS3D") - AN

OVERVIEW

On 24 April 2024, the European Parliament approved the
Corporate Sustainability Due Diligence Directive ("CS3D").
This marks the end of a yearslong legislative process fraught
with domestic and international political machinations at all
stages of the negotiations. CS3D's scope also covers companies
outside of the EU, including Swiss companies, subject to
certain thresholds in revenue these companies generate in the
EU.

SWISS COMPANIES CS3D COVERS

CS3D covers Swiss companies, if at least one of the
following conditions is satisfied in two consecutive
financial years:

)

In the financial year preceding the last financial
year the Swiss company has generated net reve-
nues in the EU in excess of EUR 450 million

(art. 2(2)(a)).

The Swiss company is the ultimate parent com-
pany of a group that in the financial year preced-
ing the last financial year has on a consolidated
basis generated net revenues in the EU in excess
of EUR 450 million (art. 2(2)(b)).

The Swiss company has entered into or is the ulti-
mate parent company of a group that entered
into franchising or licensing agreements with in-
dependent third parties within the EU in return
for royalties, and these agreements ensure a
common identity, a common business concept
and the application of uniform business methods
and the royalties within the EU amounted to more
than EUR 22.5 million in the financial year preced-
ing the last financial year, provided that the Swiss
company generated or is the ultimate parent
company of a group that generated a net turno-
ver of more than EUR 80 million in the EU in the fi-
nancial year preceding the last financial year

(art. 2(2)(c)).

If the ultimate parent company is exclusively a holding
company of shares in operational subsidiaries, it may
apply for an exemption from the obligations under CS3D,
provided that one of its subsidiaries established in the
EU is designated to carry out these obligations. The
holding company remains jointly liable with the
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respective subsidiary for the latter’s failure to carry out
these obligations (art. 2(3)).

BY WHEN COVERED SWISS COMPANIES MUST
COMPLY

Swiss companies satisfying any of the above conditions
have different times from the entry into force of CS3D by
which they must comply with CS3D:

»  Three years (likely in the second half of 2027): Net
revenue of EUR 1.5 billion in the EU.

y  Four years (likely in the second half of 2028): Net
revenue of EUR 900 million in the EU.

y  Five years (likely in the second half of 2029):
Companies or ultimate parent companies with EU-
generated royalties of EUR 22.5 million from fran-
chising or licensing agreements, and companies
and ultimate parent companies of a group with
net revenue of EUR 450 million in the EU.

CS3D IS A DIRECTIVE, NOT A REGULATION

CS3D is a Directive, not a Regulation. It does not apply
directly, but requires transposition into each EU Member
State’'s domestic law. CS3D will enter into force twenty
days from its publication in the EU's official journal. From
the entry into force, EU Member States have two years
for transposing CS3D into their respective domestic
laws. This period will thus likely expire between end of
May and mid-June 2026.

CS3D is of substandard quality in terms of its drafting
and legislative technique. Its vagueness, its — in part
material — deviations between different language
versions, and its opaque interplay with other EU
instruments and adjacent areas of law (e.g. data
protection law, competition law, criminal law, civil
procedure law) present domestic legislators with a
significant challenge in the transposition process.
Accordingly, there will be considerable legal uncertainty
in the market in the years to come.

CHAIN OF ACTIVITIES

CS3D addresses the business activities of a company's
upstream business partners related to the production of
goods or provision of services by the company. It further
addresses the business activities of a company’'s down-
stream business partners related to the distribution,
transport and storage of the products for or on behalf of
the company.

DUE DILIGENCE

CS3D requires EU Member States to ensure that covered
companies conduct risk-based human rights and

environmental due diligence. Such due diligence should
cover the steps defined by the OECD Due Diligence Guid-
ance for Responsible Business Conduct and requires,
among others, identifying and assessing actual or poten-
tial adverse impact, preventing and mitigating potential
adverse impact, remediating actual adverse impact, en-
gaging meaningfully with stakeholders, establishing and
maintaining a notification system and monitoring the ef-
fectiveness of their due diligence policy and measures.

Given that such due diligence will have touchpoints with
data protection as well as competition laws, CS3D obliges
Member States to ensure that companies may freely
share information and resources within their group and
other legal entities for the purposes of human rights and
environmental due diligence, except where trade secrets
in the sense of EU Directive 2016/943 are concerned. In
such case a legal entity must not be obliged to disclose
such information to a company conducting its due dili-
gence under CS3D.

Companies must incorporate their due diligence obliga-
tions under CS3D into all areas of company policy and
devise a strategy for ensuring compliance with their due
diligence obligations. Such strategy must lay out the
principles the company applies, also long-term, with re-
spect to due diligence obligations, set forth a code of
conduct, and contain a description of the process for im-
plementing due diligence obligations, including measures
for monitoring compliance with the code of conduct and
the expansion of its application to established business
relationships.

As part of preventing adverse impact, CS3D contem-
plates contractual assurances from a company's direct
business partners that they will comply with the compa-
ny's code of conduct and ensure that their business
partners will do so as well. CS3D’s German version
obliges companies to obtain such assurances, whereas
the French and the English version oblige companies
merely to seek such assurances. Companies must sup-
plement such assurances or the contract with measures
appropriate to monitor the business partner’s compli-
ance. The EU Commission adopts guidelines for model
contractual clauses. This has not happened yet. It is to
be expected that industry associations will have a partic-
ularly active role in devising such model clauses. The in-
terplay with applicable domestic and international con-
tract law will present further challenges and require
careful consideration and analysis in the choice of con-
tractual instruments and their drafting.

As part of remediation, companies must neutralize or
mitigate actual adverse impact, among others by paying
damages to affected individuals and communities. Such
financial compensation must be proportionate to the ex-
tent of the adverse impact and the contribution of the
company's conduct to the adverse impact. Companies
must further establish plans for corrective action setting
forth specific means and specific timetables for imple-
menting such measures. Also in this context CS3D con-
templates contractual assurances from the company's
direct business partners as described above. With re-
spect to potential negative impact that cannot be reme-
diated or mitigated, the company must not enter into
new business or expand existing business with partners
causing the impact. As far as applicable law allows, the
company must suspend business with such partners and
terminate the relationship in case of severe adverse im-
pact. EU Member States must ensure that their
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respective domestic law provides for corresponding sus-
pension and termination rights.

Finally, EU Member States must ensure that companies
provide for a notification system allowing potentially af-
fected individuals and stakeholders to file complaints
with the respective company. Companies must establish
procedures to handle complaints, including procedures
to inform the relevant employees and unions in case it
finds the complaint unfounded.

SMALL AND MEDIUM SIZED BUSINESSES

CS3D does not directly cover small and medium sized
businesses ("SME"). However, as part of a covered com-
pany’s value chain they may be subject to a company's
due diligence measures and may provide contractual as-
surances to companies that they will comply with such
companies’ respective codes of conduct.

Under CS3D it is part of a company’s due diligence obli-
gations to provide targeted and proportionate support to
SME with whom they have established business relation-
ships, if compliance with the company's code of conduct
would otherwise overburden the SME. Furthermore,
where a company seeks or obtains contractual assur-
ances from an SME or contracts with an SME, the condi-
tions of such assurances and contracts must be fair,
reasonable and non-discriminatory. Where a company
audits an SME's compliance with such company's code of
conduct, the company must bear the costs for any third-
party auditor.

LIABILITY OF COVERED COMPANIES

CS3D provides for a regulatory and civil liability regime.

SUPERVISORY AUTHORITIES AND COMPANY
REPRESENTATIVE

EU Member States must designate a supervisory author-
ity competent to monitor companies’ compliance with
their due diligence obligations. CS3D states that existing
authorities supervising financial institutions may be des-
ignated for the purposes of CS3D. EU Member States
must ensure that natural persons and legal entities are
entitled to submit substantiated concerns to any such
authority when they have reason to believe that a com-
pany fails to comply with domestic provisions adopted in
the transposition of CS3D.

EU domiciled companies that CS3D covers are subject to
the supervision of the authority in the EU Member State
where they have their registered seat. For Swiss compa-
nies the competent supervisory authority is that of the
EU Member State where such Swiss companies have af-
filiates. In case a Swiss company has no affiliates or sev-
eral affiliates across several EU Member States, the com-
petent supervisory authority is that of the EU Member
State where the Swiss company generated the greatest
net turnover. In case a Swiss company’s greatest EU-
generated net turnover is generated in different EU
Member States between financial years, the Swiss com-
pany may file a request to the previously competent su-
pervisory authority to be subjected to the supervision of

the authority in the EU Member State where the Swiss
company now generates its greatest net turnover.

EU Member States must provide their respective super-
visory authorities with adequate powers and resources
to carry out investigations into companies regarding
their compliance with their obligations under CS3D, in-
cluding investigations of their own motion. Should such
investigations reveal compliance failures, the authorities
will have a range of instruments to address such failures,
including agreeing with the company on a remedial ac-
tion plan, making direct orders and imposing penalties.

Conversely, Swiss companies must designate a legal or
natural person as its authorized representative estab-
lished or domiciled in one of the EU Member States
where the Swiss company operates.

REGULATORY PENALTIES

Supervisory authorities may impose penalties on compa-
nies in case of failure to comply with domestic provisions
adopted in the transposition of CS3D. This includes pecu-
niary penalties. Such penalties must be effective, propor-
tionate and dissuasive. Among the factors to be consid-
ered in determining the specific penalty is the financial
benefit a company gained from the failure to comply.
CS3D provides that pecuniary penalties shall be based on
the company’s net worldwide turnover, with the maxi-
mum penalty being not less than 5% of the company’s
net worldwide turnover in the financial year preceding
the authority’s decision.

Any decision by supervisory authorities imposing a pen-
alty must be published, remain publicly available for at
least five years and must be submitted to the European
Network of Supervisory Authorities. The published deci-
sion shall not contain any personal data within the mean-
ing of article 4(1) of the General Data Protection Regula-
tion (Regulation 2016/679). Consequently, the name of
the fined company will be made public, but not the
names of relevant individuals.

CIVIL LIABILITY

In addition to regulatory penalties imposed by supervi-
sory authorities, companies CS3D covers are exposed to
civil liability towards individuals and legal entities in case
companies

) breach their obligations to prevent potential ad-
verse impact or remediate actual adverse impact;

»  the impacted right, prohibition or obligation listed
in Annex 1 to CS3D is aimed at protecting the
plaintiff individual or legal entity;

y  the company’'s compliance failure was intentional
or negligent; and

»  there is a damage to the plaintiff individual or le-
gal entity as a result of the company’s compliance
failure.

In case of such liability there must be full compensation
under the applicable domestic law. CS3D explicitly ex-
cludes means of punitive, multiple or other types of dam-
ages.

EU Member States may subject such damages claims to
limitation periods. However, limitation periods must not
be shorter than five years and shall not begin to run
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before the company's infringement has ended and the
plaintiff knows or can reasonably expected to know of

Y the behavior;

y  the fact that the behavior constitutes an infringe-
ment;

y  that the infringement caused harm to the plaintiff;
and

»  the identity of the infringer.

Under CS3D there is no liability of companies for dam-
ages, if the damage was caused only by its business
partners in its chain of activities. Conversely, civil liability
of a company under CS3D's liability regime is without
prejudice to the civil liability of the company’'s subsidiar-
ies and any of its direct and indirect business partners in
the company’s chain of activities. In case of joint causa-
tion, companies, their subsidiaries as well as their direct
and indirect business partners will be jointly and sever-
ally liable, but without prejudice to domestic rules on the
conditions for joint and several liability and recourse
claims.

CS3D clarifies that its liability regime shall not limit com-
panies’ liability under EU or EU Member States’ legal sys-
tems and shall be without prejudice to other civil liability
causes of action available to plaintiffs in case of adverse
human rights impacts or adverse environmental impacts
that provide for liability in situations outside of CS3D’s
scope or for stricter liability than CS3D. Further, CS3D
requires Member States to ensure that its domestic pro-
visions transposing its article on civil liability are of over-
riding mandatory application where the law applicable to
claims is not the law of an EU Member State.

Procedurally, EU Member States must ensure that the
plaintiff may authorise a stakeholder to bring the claim
on its behalf. These may include trade unions, non-gov-
ernmental human rights or environmental organisations
and national human rights organisations per the relevant
domestic law. All of this is, however, subject to domestic
rules of civil procedure.

In terms of evidence supporting civil claims, EU Member
States must ensure that plaintiffs are only required to
bring a reasoned justification containing reasonably
available facts and evidence sufficient to support the
plausibility of the claim. Courts must be able to order
production of evidence that is in the control of the de-
fendant company, but such production order shall be
limited to what is necessary and proportionate to sup-
port a claim for damages. Courts shall prevent non-spe-
cific searches for information unlikely to be of relevance.
Yet, courts may order the disclosure of evidence contain-
ing confidential information where they consider it rele-
vant to the action for damages. EU Member States must
ensure that there are effective measures available to
courts to protect such information.

SUMMARY

CS3D brings significant changes for Swiss companies op-
erating in the EU both in terms of their operations as well
as their regulatory and civil liability as well as reputa-
tional risk landscape. Legal uncertainty will feature prom-
inently during the transposition processes within the in-
dividual EU Member States as well as subsequently in de-
termining the compliance of domestic laws with CS3D's

requirements and the interpretation and application of
such domestic provisions.

Given current operational practices in many Swiss com-
panies, however, it will in many instances not be neces-
sary to start from scratch. First, companies subject to
the Swiss due diligence and transparency obligations in
relation to minerals and metals from conflict-affected ar-
eas and child labour (cf. art. 964 ff. of the Swiss Code of
Obligations and the respective Ordinance) have estab-
lished or are in the process of establishing a due dili-
gence process as well as e.g. a whistleblower system
that is similar to the requirements of CS3D. Second,
most large Swiss companies have already set-up and
published a code of conduct, typically setting forth whis-
tleblower systems. Swiss companies subject to the due
diligence and transparency obligations regarding con-
flicts minerals and child labour are further also required
to include their supply chain policy in contracts and
agreements with suppliers. Additionally, many Swiss
companies also require their direct business partners to
comply with their codes of conduct and to pass them
along the supply chain on a voluntary basis.

That being said, experience also shows that in particular
existing codes of conduct are often phrased rather ge-
nerically in terms of the supplier’s obligations and are
light on legal consequences in case of breach. Supply
agreements also often do not set forth particular
measures for enforcement of codes of conduct or supply
chain policies. Similarly, codes of conduct, supply chain
policies and supply agreements frequently are silent or
only vague on remediation measures to be taken by the
business partner in case of breach. In these respects
CS3D brings the need to review company policy docu-
mentation, contract templates and standard terms of
sale and purchase as well as general instructions to busi-
ness partners regarding company human rights and en-
vironmental protection policies.

Of particular note for immediate action is CS3D's require-
ment to seek contractual assurances from direct busi-
ness partners and agreeing on measures to monitor and
enforce compliance. The negotiating and drafting of such
assurances will always have to be made against the
packdrop of the applicable contract law, which may di-
verge considerably in terms of freedom and flexibility the
parties enjoy. This applies in particular to standard
terms and conditions, penalty and liquidated damages
clauses and termination rights.

Swiss law provides particular broad latitude to compa-
nies in drafting their contracts and hardly ever interferes
with standard terms and conditions (in stark difference
to, e.g., German law). The choice of Swiss law will there-
fore often provide the greatest amount of legal certainty
in terms of the validity of the terms agreed, especially in
standardized contractual documents, as will typically be
used against the backdrop of CS3D’s requirements.
Whether the exclusion of the 1980 United Nations Con-
vention on Contracts for the Sale of Goods is advisable in
a particular situation must be assessed carefully under
the circumstances of the specific business relationship.
Where parties fail to agree on the required assurances,
the company will have to be able to demonstrate that it
made serious endeavors to obtain the assurances as en-
visaged in CS3D.

To ensure proper application of terms drafted under
Swiss law, a forum selection clause designating Swiss
courts (the cantons of Aargau, Berne, St. Gall and Zurich
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have introduced commercial courts), or an arbitration
clause providing for a Swiss seat and composition of the
tribunal with Swiss based arbitrators is advisable.
Whether in a given case state court litigation or arbitra-
tion is the preferable way of dispute resolution in turn
depends on the circumstances of the specific business
relationship. The same applies to the use of mediation
and multi-tiered dispute resolution clauses.

Finally, Swiss companies’ exposure to regulatory and civil
liability as provided for in CS3D brings financial and repu-
tational risks. The cross-border cooperation with EU au-
thorities in the course of their potential investigations
will face similar challenges as in the past, in particular
with respect to Swiss blocking statutes and business se-
crecy protection.
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