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| ntroduction

Assume that the parties had themselves designated the law governing
their contractual relationship. Or, alternatively, assumethat the govern-
ing law (or rules of law?) has (have) been determined by an arbitral tri-
bunal: Is this then the complete answer as far as the applicable law is
concerned?

The answer is. NO. Indeed, a substantial and growing percentage
of cases is affected by the interference of mandatory rules of law?
which claim or demand to be respected or to be applied directly, irre-
spective of any law or rules of law chosen by the parties or determined
by the arbitral tribunal.2 Most of these rules are of a public law nature;
some of them (but of course not all) may form part of a State’s public
policy (“ ordre public”). Should such rules or norms be applied? This
is, today, one of the most difficult questions with which an arbitrator
may be confronted in more than fifty percent of the cases.

1 On the topic of the determination of the applicable law or rules of law, see Marc
Blessing, Choice of Law in International Arbitration, 14 J.Int.Arb. 2/1997, 39-65;
Marc Blessing, Regulations in Arbitration Rules on Choice of Law, ICCA Congress
Series No. 6, 1996, 391-446; most recently: Marc Blessing, The Law Applicable to
the Arbitration Clause and to Arbitrability: Academic Solutions versus Practice and
“Real Life” , being published in ICCA Congress Series No. 9 (1999).

2 |In the wide sense, these include mandatory rules (i) of an interna or domestic man-
datory nature, and (ii) those of a foreign legal order, and (iii) those of an interna-
tional character, claiming application irrespective of any law chosen or determined
as applicable, and (iv) those pertaining to a truly supra-national order (such as sanc-
tions of the UN Security Council). In general, their aim isto protest economic, social
or politica interests of a particular state, or awider community, beyond the interests
of individual parties.

3 There exists an abundance of scholarly writings on this topic. See hereto the selec-
tion made in the general bibliography at the end of this article.
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. Some Cases From Recent Arbitral Practice

The following are examples of problems which had to be adjudicated
in recent arbitral practice:

1. Should an arbitral tribunal which has to adjudicate a contract be-
tween a French supplier and a Romanian buyer apply Romanian
exchange control regulations which wereinvoked as adefenseto
effectuate an overdue payment, even though the parties had agreed
that the contract would exclusively be governed by the Swiss sub-
stantive laws? — Held, the particular Romanian regulations were,
after careful analysis, regarded to be akin to a confiscation of the
foreign investor’s assets. They were disregarded by the tribunal,
which concluded that the administrative regulation was used, in
that particular case, in a discriminating way outweighing (other
motives which typically underlay such regulations, such as the
state’ s concern to stabilise the balance of payments preventing an
undesired outflow of currencies). The tribunal ruled that it should
not become an instrument in such attempt and its role should not be
disqualified to act as a guardian of the foreign governmental agen-
cy. Unpublished Award, 1981.

2. Should an arbitral tribunal exoner ate the Polish importer of a met-
alurgical plant purchased from a German manufacturer because, in
acertain Decreeissued by General Jaruzelski in December 1981,
theimport of that plant became al of a sudden prohibited? In this
context, is it material to check whether such import restriction
was directed for the purpose of stopping only one particular
project, or whether the embargo aimed at stopping all imports (as
in fact was the case, due to a break-down of the Polish economy)?
Is the contract, in such situations, affected by an excusable force
majeure and, if so, what are the financial consequences flowing
therefrom? — Regarding this case see Footnote 73.

3. Should an arbitral tribunal, having to consider a contract under
English law, apply a US export restriction for computer soft-
war e and computer chips, preventing sophisticated sales to a state
company of the former Soviet Union? — The case did not have to
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go forward; probably, the applicability of the USrestrictionswould
have been denied by the Tribunal.

4. Should an arbitral tribunal sitting in Stockholm affirm an extrater-
ritorial application of the U.S. RICO Act (Racketeer Influenced
and Corrupt Organizations Act of 1970) — Held, the applicability
was denieds, see Footnote 68.

5. Should a tribuna apply US President Carter’'s “Iranian Assets
Control Regulation” of 14 November 1979, which operated as a
freeze order addressed to awide range of “ persons subject to USju-
risdiction” restraining lranian public and private persons from
withdrawing funds from American banks, their subsidiaries and
branches? Or should it rather support Iran’s allegation that the
American exchange control regulation was misused as an econom-
ic weapon outside the permissive scope of Article VIII Section 2
(b) IMF Agreement? — The case did not have to proceed as a con-
sequence of the Algier’s Agreement of 19 January 1981. In the au-
thor’ sview, the arbitral tribunal would most probably have reached
the conclusion that the “ Carter Freeze Order” would not have de-
served recognition by an international arbitral tribunal.

6. More generaly, how should an international tribunal look at the
numerous UStrade sanctions enfor ced by OFAC (Office of For-
eign Assets Control of the US Department of Treasury)¢ and other

4 Arbitrability of RICO claims has been affirmed by the US Supreme Court; see the
well-known decision in Shearson/American Express v. McMahon, 107 S.Ct. 2332, at
2345 (1987). This was one of the three landmark decisions, standing in line with the
earlier decision in re Scherk v. Culver (417 U.S. 505, 1974), where arbitrability over
securities’ issues had been confirmed, and the decision in Mitsubishi v. Soler Chrys-
ler-Plymouth (473 U.S. 614, 1985), where arbitrability over US antitrust issues had
been affirmed (subject, however, to a “second look”, compare hereto Footnote 43
below).

5 For extracts of this case, see Bockstiegel, Acts of State and Arbitration, 1997, 149—
160; see also Serge Lazareff’s article quoted in the Bibliography.

6 There are currently 11 OFAC Programs, each with distinct sets of restrictions. All of
them prohibit or control activities of US persons, restrict economic dealings with
and/or block assets of targeted foreign countries, entities or nationals. An excellent
overview was provided by Karen A. Kerr, Summary of U.S Foreign Asset Control
Regulations, delivered at the occasion of the Vancouver IBA Conference, September
1998.
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programs such as the “Export Control Regulations’ monitored
by the US Department of Commerce, the” I TAR Regulations’ re-
stricting the sales of military goods, the “ Antiboycott Programs’
of the US Department of Commerce, the prohibitions against brib-
ery of foreign officials by the “Foreign Corrupt Practices Act”,
the“Iran and Libya Sanctions Act of 1996” and thetightening of
the economic embargo against Cuba according to the so-called
“HelmsBurton Act” 77

7. Should an Arbitral Tribunal sitting in Germany in respect of adis-
pute between an Italian supplier and a Belgian distributor, not-
withstanding the choice of law in favour of the Italian substantive
laws, apply the (well known) Belgian mandatory laws protecting
agents and distributors in Belgium (by requiring a 36 months
notice period and by providing alocal forum)?—Held, the applica-
bility of Belgian law was denied; see the Award in ICC Case No.
6379, 1990, discussed in ICCA Y earbook 1992, 212—220.

8. Should an arbitral tribunal which has to decide a dispute between a
(formerly) Czech supplier and a Syrian State-controlled entity
which had been concluded under Swiss law, consider or apply a
Syrian Legisative Decree which unilaterally changed the status
of the Syrian contract party (by directing that the party shall no
longer be the State-controlled entity but only the indebted |ocal op-
erating company of the plant)? — Held, the application of Syrian

7 Since World Wear | the USA declared in total about 150 sanctions, whereof about 100
since WW 11 and about as much as 60 only since 1993. Sanctions thus seem to be a
center part of US's strategy. US paliticians strongly seem to believe in the necessity
of sanctions. Many businessmen, however, question their effectiveness. — This
author would by far exceed his competence if he expressed aview asto the necessity
of that great number of sanctions. Nevertheless, one thing is clear: A sanction is a
sort of breakdown, a failure; it may mean isolation (vide Cuba), and may seriously
set back the development of a country and its integration within the world-family of
nations. And it may hurt the most suffering part of the population. Therefore, we all
have to strive for better solutions. Sanctions might have been necessary in the
20" Century; for the next millennium, however, we should work on better solutions,
on mutual assistance, mutual respect and integration in al fields (rather than isola-
tion). The economical integration, not theisolation, holdsthe key for future sta-
bility, prosperity and peace. Sanctions should no longer be on the customary ordre
du jour, but should essentially be reserved to UN Resolutions as a kind of ultima
ratio. Thisis a personal view of the author.
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law was denied, Interim Award on Jurisdiction in ICC Case
No. 5977 (1988).

9. Should the arbitral tribunal accept the situation that, in the frame-
work of a contract between a French supplier and a Libyan co-op-
erative, the superior Libyan body simply dissolved the co-
operative by an act of State? Wasthe arbitral tribunal correct to dis-
regard that act and to decide that, in so doing, the Libyan State (or
the particular authority dissolving the co-operative) made itself a
party to the contract such that the arbitral procedure continued
againgt that Libyan State party as a defendant party? — So decided
inthe Award in ICC Case No. 7245 (1994).

10. How should an arbitral tribunal deal with the expropriation of an
oil drilling and ail refining facility directed through an act of State,
although the relevant contract and concession was made under for-
eign law and with a reference to general principles of law? — See
the well-known three Libyan petroleum cases.®

11. How should an arbitral tribunal, sitting in the United Arab Emir-
ates, having to apply Emirateslaw and general principlesof law in
agas delivery contract between a UAE State-controlled company
and an American company, deal with the situation at the UAE
Council of Ministers prohibiting the determination by 1CC arbi-
tration of that dispute by way of private arbitration, essentially on
the rationale that arbitral jurisdiction would not be accepted in a
matter concerning a State’s natural resources? — The intervening
Council of Ministers decision was disregarded in an extensive
160 page ICC Award rendered on 18 January 1988 (unpublished,
ICC Case No. 5331).

12. Should an arbitral tribunal be concerned with the prohibition by
certain Islamic countries to pay interest on outstanding debts,
even though the contract in question is governed by a law which

8 BP Exploration Company (Libya) Ltd. v. Libyan Arab Republic, Texaco Overseas
Petroleum Company and California Asiatic Oil Company v. Libyan Arab Republic
and Libyan American Oil Company v. Libyan Arab Republic, discussed in numerous
reports, e.g. see Georges Delaume, State Contracts and Transnational Arbitration,
American Journal of International Law 75, 1981, 784 et seq., in particular 791 et

seq.
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13.

14.

15.

does not know such a prohibition? — The issue is complex and has
been solved differently; this cannot be discussed here.®

Should an arbitral tribunal having its seat in Switzerland and sit-
ting over adispute between a German manufacturer/licensor and a
French distributor/licensee whose contract has been made subject
to Swisslaw, apply the EU Competition Laws, in particular Arti-
cle 85/867— Seethediscussionin Part. V. below; seealso, inacase
between Italian and Belgian parties, the decision of the Swiss Fed-
eral Supreme Court in ATF 118 11 193, according to which an Ar-
bitral Tribunal sitting in Switzerland hasto affirm its jurisdiction
to examine the contract under the tests of Articles 85/86 Treaty of
Rome.

Should, in a similar scenario of a licence agreement between a
German manufacturer and aUS licensee (whose contract has been
made subject to Swisslaw), apply —over and above the Swiss sub-
stantivelaw —the U.S. antitrust laws? In particular, should the ar-
bitral tribunal affirm its jurisdiction (as well as objective
arbitrability) in so far asthe U.S. licensee, in the framework of its
counterclaim, demands treble damages on the basis of the Clayton
Act? — See the Hottinger/Fisher case discussed in Footnote 40.

Should an arbitral tribunal sitting in The Hague exonerate the non
performance by a European Subsidiary of alarge US Food Com-
pany which refused to sell food productsto aVenezuelan buyer on
the argument that the trade sanctions against Cuba (according to
the Helms Burton Act) might be violated, although the contract
had been made under the laws of the Netherlands Antilles? — The
case did not have to go forward; but most probably, the applicabil-
ity of the Helms Burton Act would have been denied.

9 See hereto David J. Branson/Richard E. Wallace, Awarding Interest in International
Arbitration: Establishing a Uniform Approach, Virginia Journal of Intertnational
Law, Vol. 28 No. 4 (1988), 919-947; Otto Sandrock, Verzugszinsen vor internatio-
nalen Schiedsgerichten: insbesondere Konflikte zwischen Schuld- und Wéhrungssta-
tut, Jahrbuch fur die Praxis der Schiedsgerichtsbarkeit, Vol. 3, 1989, 64—99; see also
most recently Klaus Peter Berger, Der Zinsanspruch im Inter nationalen Wrtschaft-
srecht, RabelsZ Vol. 61 No. 2 (April 1997), 313-343.

10
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16. Should atribunal, over and above the applicable German law, di-
rectly apply the UN Security Council’s sanctions imposed (on
the basis of Art. VII of the UN Charter) against fromer Y ugosa
via? And if so, what are the legal effects thereof 710

These are some of the situation taken from “actual life”.

10 According to the UN Charter, the Member States are bound to implement the UN
sanctions in their domestic laws (in most countries, these sanctions will not be
directly applicable, but will require transformation into domestic law).

11
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|I. Different Categoriesof Mandatory Rules

As shown in these examples,!! the interfering mandatory rules may be
of very different character, in two respects:

1. AstoTheir Origin

The interfering rules might pertain either
(i) totheproper law of the contract (Iex causae),

Such mandatory rules were long perceived as being eo ipso appli-
cable whereas, in contrast, mandatory rules pertaining to another
legal order were regarded as applicable under very restrictive no-
tions only.12 These perceptions, on both counts, have dightly
changed in recent years. In respect of the first category, views are
expressed that they should be scrutinized under the same tests
asthose pertaining to an extraneous legal order, for very well jus-
tified reasons. Indeed, they hardly deserve a paramount “applica-
tion-worthiness” per se. In my view, such scrutiny — as to their
“application-worthiness’ under a rule of reason — should be
made in both cases: where the parties themselves had chosen the
applicable law, and also where they failed to make a choice such
that the law or rules of law had to be determined by the Arbitral
Tribunal.

(ii) or to the law governing at the place of arbitration (lex fori),

11 A thorough study comes from Natalie Voser, Mandatory Rules of Law as Limitation
to the Law Applicable in International Commercial Arbitration, American Review
of International Arbitration, Vol. 7 Nos. 3 and 4, 1996, 319-358; she analyses four
different cases as a point de départ for her detailed report which aso contains
numerous references to scholarly writings and jurisprudence.

12 See hereto e.g. the reported 1CC Cases 1399, 1512, 3913, 4125, 4604, 5622, 6248,
6379 and the non-reported extensive Case No. 5331.

12
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(iii)

Should an arbitrator at all be concerned with mandatory rules as
might be applicable at the place of arbitration (apart from the
mandatory provisions as are contained in the applicable Arbitra-
tion Act, which might be very few only)? Most scholars, for good
reasons, will say NO, becauseit is not the duty of an Arbitral Tri-
bunal to serve as the guardian of policing norms of the host stete,
in clear contrast to its State courts. Indeed, | find the reasoning in
the ICC Award No 5946 (1990) unconvincing and wrong, where
the Arbitral Tribunal sitting in Switzerland thought that it should
not, for reasons of purely Swiss policy, allow a clam for exem-
plary damagesin the amount of USD 100’ 000; it denied the claim
inter alia on the argument that damages going beyond compensa
tory damages (and thus contain an element of punishment) should
be considered contrary to Swiss public policy which, asthe Tribu-
nal thought, should be respected.’3 — As another example, see the
equally questionable decision rendered on 17/18 May 1984 by the
USSR Maritime Arbitration Commission which had to deal with
abill of lading governed by the US Carriage of Goods by Sea Act
of 1936, and neverthel ess reached the conclusion that the COGSA
did not exclude the applicability of mandatory provisions of the
USSR Merchant Shipping Code (Award No. 25, 1981, excerptsin
ICCA Y earbook 1989, 203—-206. — In contrast hereto, see the case
referred to in Footnote 40 wherejurisdiction to rule on treble dam-
ageswas affirmed by the Tribunal sitting in Switzerland, although
the notion of exemplary or treble damages is not known in Swit-
zerland.

or to the legal order of athird country,

Thisistheclassical/typical case: publiclaw rulesof aforeign state
or third country4, such as for instance trade sanctions, claim to
be applied, or to be taken into account, over and above the lex
voluntatis chosen by the parties to a particular transaction, or the

13 See ICCA Yearbook 1991, 97-118, at 113.

14 Some of these norms pertaining to the domain of public law may also constitute,
and form part of, public policy (either in the sense of domestic public policy of the
particular country, or of a wider notion of public policy in international affairs).
Obviously, only the most fundamental public law rules will deserve to also be qual-
ified as pertaining to public policy.

13
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law determined as being applicable by a court or arbitral tribu-
nal.1s

(iv) ortoasupranational order, such ase.g.
— resolutions of the UN Securities Council, or
— EU competition laws, or
— other norms pertaining to an international public palicy, or

(v) lastly, to the legal order governing at the potential place where
enforcement of the award might have to be sought.

2. Asto Their Policiesand Cultural Values or Social
Interests That Aim to Be Protected By the
Mandatory Rule

Aswewill seelater, not only the precise origin of the mandatory rules
isof significance, but also, and indeed foremost, the valuesthey aim to
protect. It is therefore necessary in each case to investigate into their
“raison d'étre”, quite in the sense of looking behind the curtain. In
fact:

(i) someareaimed solely at protecting certain monetary interests of
the State, such as exchange control regulations, or money-trans-
fer restrictions, gold clauses;

(i) someareof amerely policing or fiscal nature (including customs
regulations),

(iii) whereas others aim at safeguarding certain economical (some-
timestruly vital) interests of astate, such asimport and export
restrictions,

15 Compare hereto the reported |CC Cases Nos. 1859, 2136, 2216, 2478, 2811, 3916,
4132, 6294 and 6320, briefly descirbed by Bernd von Hoffmann, Internationally
Mandatory Rules of Law Before Arbitral Tribunals, at 14/15.

14
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(iv) someaim at the protection of the people’ s welfar e, including the
protection of the economically weaker party, protection of the un-
informed investor in securities’ dealings/stock exchange transac-
tions and the like

(v) someaim at serving political or military interests, such assome
of the embargoes and boycotts against a particular country; during
the Second World War and thereafter see e.g. the various US and
UK Trading With the Enemy Acts,

(vi) someaim at protecting the environment and animal welfare, e.g.
restrictions on the sale of protected animals and plants

(vii) some aim at protecting the free and fair trade and the function-
ing of an effective market, such as competition laws, anti-corrup-
tion statutes etc.

15
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I11. Trade Sanctions and Embargoes
in Particular

1. Introductory Note

The history of sanctions is probably as old as mankind. However, it
seems that the “popularity” of sanctions had never peaked as high as
during the past decade. On the political level, diplomatic sanctions
have been and are being used. On the military level, sanctions will
mean the use of force. In the economic field, sanctions are used as a
tool for sanctioning or enforcing a particular behaviour.16 Hereinafter,
I will only deal with economic sanctions and embargoes.

Economic sanctions, in most cases, are used to serve political
goals. They may emanate from one particular country (such as the
USAY), or may emanate from a series of states acting in concert. Ob-
vioudly, unilater al sanctions may not proveto be particularly effective

16 See hereto the excellent analysis provided by Frank Montag at the IBA Conference
in Vancouver, September 1998, titled Economic Sanctions in an International Legal
Context and the European Union Perspective, available at the IBA under Ref.
No. VR82/C.

17 The USA have imposed over 60 trade sanctions only during the past five years. The
oldest still active programme is the sanction against North Korea, dating back to
1950, prohibiting al exports and imports. The Cuba sanction of 1963 further pro-
hibits the entry into US ports by vessels within 180 days of calling on Cuba. Sanc-
tions against Libya date back to 1986. Iran sanctions in the aftermath of the
hostage crisiswere in place 1979-1981, and limited import sanctions were imposed
in 1987 (expanded in 1995) in order to deter the support of terrorism. Iraq sanc-
tions linked to those of the UN Security Council came into force on 2 August 1990.
Specific sanctions addressed the UNITA, the union campaigning for the independ-
ence of Angola, with alimited arms embargo in 1997, expanded in 1998 to further
import/export restrictions and a blocking regime for assets of UNITA. Limited
sanctions against Burma were the response to large scale repression; these sanc-
tions restrict new investments. Sudan sanctions as a response to the alleged support
by Sudan of terrorism were decreed on 3 November 1997. Several sanctions had to
do with the Yugoslavia, dating back to 1992 and1994, with more recent sanctions
against Serbia and Montenegro, of 9 June 1998. — There exist three sets of sanc-
tions targeting terrorist organisations, as well as sanctions against narcotics traffick-
ers; see hereto Karen A. Kerr, Summary of U.S Foreign Asset Control Regulations,
IBA paper presented in Vancouver, September 1998.

16
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because they can easily be circumvented. Nevertheless, it is quite sur-
prising how freguently for instance the United States, particularly in
the past five years, have resorted to this tool. In contrast, multilateral
sanctions will be the product of debated, collective political and eco-
nomic goals and may receive much better international support. Em-
bargoes and — if applied more extensively — boycotts, may be ordered
against astate asaprimary target, or against companies/individual s do-
ing business with a particular state, or against certain persons (such as
the legidlation in some Arab countries aiming at boycotting business
with persons suspected of having “zionist inclinations’).

Sanctions and embargoes may sometimes have a specific focus,
such as embargoes on weapon, or in respect of particular raw materials
(e.g. the embargo by certain Arab states against Israel following the
Kippur war curtailing the oil supplies), or in respect of specific technol-
ogy (e.g. during the times of the cold war, sensitive strategic goods in-
cluding computer hard- and software could not be exported to the East
Bloc and the Soviet Union). Where sanctions and embargoes apply
generally, certain trade may be exempted for humanitarian reasons so
asto allow the supply of food and medicine (e.g. in the case of Irag).

A common feature of sanctions is the label of “unfriendliness’.
Most of them will be issued in breach of rules of international law and
in violation of the notion of free trade between states and individuals.
The issue therefore does arise asto their justification in law:

Article 2 (4) of the UN Charter prohibitsthe use of force, and Ar-
ticle 2 (7) statesthe principle of non-intervention. Theterm “force” as
used in Article 2 (4) remained without definition, and it was debated
whether, apart from military force, also the exercising of political or
economic pressure and trade boycotts would fall under the term
“force”. The view was voiced that force, in its limited interpretation,
would only cover a question self-defence against an armed attack and
sanctions ordered by the UN Security Council, but would not also in-
clude economic threats. Another view, mostly voiced by developing
states and parts of the former East Bloc, maintained that al forms of
pressure, including those of a political and economic character, were
meant to be outlawed. However, for instance the US economic sanc-
tions directed against Nicaragua (trade embargo) was not regarded, by
the International Court of Justice, asreaching to the level of aviolation
of the principle of non-intervention (1CJ Reports 1986, 126).

17
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Similarly, the removal of unilateral benefits (which previously
had been granted on a goodwill basis and not due to an international
treaty obligation) would not normally be regarded as a retortion or
sanction. Frank Montag, in hisreport, refersto the tariff benefits grant-
ed by the European Community under its Generalized System of Pref-
erences (“GSP”), under which scheme the Community, for instance,
reservesitsright to withdraw benefitsin whole or in part with regard to
countries that engage in unacceptable forms of forced labour (e.g. in
the domain of agricultural products).18

The most critical questions arise, however, in the domain of eco-
nomic coer cion. Theissuewill be to know whether such coercionfalls
under the scope and reach of the principle of non-intervention under
Article 2 (7) of the UN Charter. Whilein 1969 the UN General Assem-
bly had condemned the“ use of economic, palitical or any other type of
measures to coerce another State in order to obtain from it the subor-
dination of the exercise of its sovereign rights or to secure fromit ad-
vantages of any kind” 19, the critical border-line question will arise to
determine whether the specific purpose of a sanction was to intervene
in the domestic affairs of another state. Thus, the investigation into the
aims behind any such sanctionswill be adecisive factor. For example,
the USA, athough not directly involved, imposed sanctionsagainst Ar-
gentina during the dispute over the Falkland Islands in 1982. Not only
military sales were suspended, but also other trade and export-import
bank credits and guarantees. These unilateral sanctions were neither
justified as self-defence nor as counter-measure, and were not author-
ized under Chapter VIl of the UN Charter. Thus, those US sanctions
were issued in breach of international law and lacked a justifying
ground.

18 After a European Commission investigation in Burma (Myanmar) in 1997 where
forced labour, coercion and violent reprisals were detected, the access to tariff pref-
erences was temporarily withdrawn by Council Regulation No. 552/97 of 24 March
1997.

19 General Assembly Resolution No. 2131 (X X), 1965.

18



Marc Blessing Impact of the Extraterritorial Application of Mandatory Rules

2. Legal Justification of Sanctions

Sanctions may become justified either on the basis of a decision of the
UN Security Council, or on the basis of an admissible act of self-de-
fence, or on the basis of a bilateral or multilateral treaty. Under Chap-
ter VIl of the UN Charter (Articles 39-51) the Security Council was
given the competence to determine “ the existence of any threat to the
peace, breach of the peace, or act of aggression” and to decide on
measures which may be taken for restoring international peace and se-
curity on the basis of Articles 41 and 42. All UN Member States are
bound by decisions of the Security Council (Articles 25, 48, 49). Ob-
ligations under the UN Charter will prevail over conflicting obliga-
tions arising under any other international agreements. Recent
examples of UN sanctions are those against Iraq (1991 until today),
Libya (1992 until today), Republic of Y ugoslavia/Serbiaand Montene-
gro (1992-1995), Haiti (1993-1994). L ess far-reaching sanctionswere
imposed against Somalia, Liberia, Angola and Rwanda (essentially in
the sense of arms embargoes).

3. The SanctionsAgainst Libya

The UN sanctions against Libya take their origin in Libya's failure to
extradite two Libyan nationals who were suspected to be responsible
for the bomb explosion on board the Pan Am aircraft over Lockerbiein
1988. In the beginning, the UN Security Council passed anon-binding
Resolution No. 731 (1992) encouraging the Libyan Government to ex-
tradite the two individuals, whereupon Libya addressed itself to the In-
ternational Court of Justice (“ICJ’), invoking its rights under the
Montreal Convention of 1971 not to extradite these individuals. There-
after, the UN Security Council passed the binding Resolution No. 748
(1992) imposing sanctions against Libya, whereupon the |CJruled that,
by virtue of Articles 25 and 103 UN Charter, the Security Council’ sde-
cision taken on the basis of Chapter V11 had to take precedence over
Libya sright under the Montreal Convention, and Libya sright to the
provisional measures it sought was denied by the ICJ.

Onthebasis of the UN Security Council sanctions, airtravelsto and
from Libya became banned, and the supplying, servicing and insuring
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of Libyan aircraft became prohibited, coupled with an embargo regard-
ing the shipment of arms and regarding military assistanceto Libya. A
compliance monitoring programme regarding these sanctions was in-
stalled so asto report on violations. The Sanctions Committee was also
mandated to consider special economic problems connected to these
sanctions and, occasionally, to approve special flightsto or from Libya
on the ground of humanitarian needs.

A further UN Security Council Resolution No. 883 (1993) tight-
ened the regime, directing all states to freeze the assets of the Govern-
ment or of public authorities of Libya and of any Libyan undertaking.
Hence, any sales, supplies or maintenance of specified equipment used
in the petro-chemical production process became forbidden. However,
the Resolution did not freeze assets derived from the sale or supply of
Libyan petroleum, natural gas and agriculture products, obviously be-
cause Western European States heavily depend on Libyan ail.

While UN sanctions are to be observed by all UN Member States,
it is left to each member state to transpose those sanctions into their
own national law, unless such sanctions may deploy direct and self-ex-
ecuting effects. For instance, the American IL SA is part of the USre-
sponse to the above mentioned UN Security Council Resolutions.2 In
Switzerland, the transformation of the UN Security Council Resolu-
tions regarding Libya led to a corresponding Regulation of the Swiss
Federal Council, dated 12 January 1994 (* Verordnung tUber Massnah-
men gegentiber Libyen” , SR 946.208), which is gtill in force today.

Similarly, the Eur opean Union reacted on the basis of the new Ar -
ticle 228a which had been inserted into the EC Treaty in 1993 which
provides for a special legal basis for imposing sanctions:

“Whereit is provided, in a common position or in joint action
adopted according to the provisions of the Treaty on European
Union relating to the common foreign and security policy, for
an action by the Community to interrupt or reduce, in part or

2 Thereis a possibility to obtain waiver s regarding the ILSA sanctions. Such waivers
can be granted on an individual basis by the US President without requiring a
review by the US Congress. However, there is no presidential authority to grant
general or permanent waivers, neither to EU companies nor to those of other coun-
tries. Thus, ILSA waiverswill remain to be case-specific and dependent on the U.S.
President’s discretion.
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completely, economic relations with one or more third coun-
tries, the Council shall take the necessary urgent measures.
The Council shall act by a qualified majority on a proposal
from the Commission.”

This provision is situated at a hybrid crossroads between palitics,
security policy and commerce. While the political basisitself will fall
outside the competence of the European Community, the means for
achieving the political goalswill, however, vest within the power of the
European Community. Article 228a was further supplemented by a
new Article 73g EC Treaty for the more specific purpose of covering
restrictions on the free movement of capital. Article 73g provides as
follows:

“If, in the cases provided for in Article 228a, action by the
Community is deemed necessary, the Council may, in accord-
ance with the procedure provided for in Article 228a, take the
necessary urgent measures on the movement of capital and on
payments as regards the third countries concerned.”

While Article 228a EC Treaty provides for a wide scope of eco-
nomical measures, it would, however, not serve asabasisfor imposing
an arms embargo. Such embargoes fall within the competence of each
individual Member State. In respect of Libya, the European Commu-
nity provided its support by adopting, on 14 April 1992, the Council
Regulation No. 945/92 (0J 1992 L 101/53), requiring Member States
to prohibit the landing of Libyan aircraft and the provision of any kind
of supplies or maintenance. Subsequently, the Council Regulation
No. 945 became replaced by the Regulation 3274/93 (OJ 1993 L 295/1)
which reflected a more general trade embargo. The further Regulation
3275/93 prohibits the servicing of claims with regard to contracts and
transactions banned by the Security Council Resolutions.

4. Yugoslav Sanctions

The situation in connection with the break-up of theformer Y ugoslavia
is quite similar in the sense that UN sanctions led to sanctions which
the EU supported, acting in concert. The situation, however, is some-
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how more complex because the European Community had entered, as
of 1 April 1983, into a Cooper ation Agreement with former Yugosa
via(0J1983 L 41/2). The Civil War broke out in June 1991. In October
1991, the European Community decided to ter minate the Co-opera-
tion Agreement and to suspend the benefits provided thereunder for
Yugoslavia with immediate effect. Furthermore, the Coa and Steel
Agreement was terminated on the basis of Article 238 EC Treaty and a
consenting Resolution of the European Parliament. Further trade con-
cessions and the General Scheme of Preferences Scheme (GSP) were
also cancelled.

However, subsequently, trade related provisions terminated under
the 1983 Cooperation Agreement were restored for Croatia, Slovenia,
Bosnia-Herzegovina and Macedonia by virtue of the EC Regulation
No. 3567/91 (OJ 1991 L 342/1), and their GSP status was reinstalled.

In 1992, however, due to the deterioration of the Civil War situa-
tion, the UN Security Council adopted its Resolution No. 757, declar-
ing an economic embargo on Serbia and Montenegro.2t The European
Community, in response thereto, adopted its Regulation No. 1432/92
on 1 June 1992.22 When hostilities further increased during 1993, the
embargo against Serbia and Montenegro was further strengthened on
the basis of the UN Security Council Resolutions Nos. 942 and 943
(both 1994).

Meanwhile, Articles 228a and 73g had been incorporated within
the EC Treaty and, on the basis of the wider scope and powers, broader
EC sanctions were installed by virtue of the Council Regulation Nos.
2471/94 and 2472/94 (0J 1994 L 266/1 and L 266/8); see also the Reg-
ulation regarding performance bonds No. 1733/94 (OJ 1994 L 182/1).

5. Criticism and EU Blocking Regulation As
a Response

The GATT and the WTO Rules today serve as a sort of regulatory
mechanism, limiting the use (or misuse) of unilateral economic sanc-

21 Security Council Resolution No. 757 (1992).
22 0J 1992 L 151/43, thereafter replaced by Regulation No. 990/93).
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tions. For instance, as areaction to the Helms Burton Act, WTO panel
proceedings were initiated (but lateron suspended). The view was ex-
pressed that the dispute between the USA and the EU regarding the
Helms Burton Act should possibly be resolved within the ambit of the
OECD whichisnegotiating an Agreement on investment measures and
could possibly form an even more appropriate form than the WTO.23

The fact isthat the European Union voiced strong criticism against
the extra-territoria reach of the Helms Burton Act and ILSA. The EC
Commission wrote to the US Secretary of State on 15 March 1995.
Shortly thereafter, a Declaration was published on 5 April 1995 setting
out the EU’s concern regarding the proposed US sanction’s over-
reaching extra-territorial application.* The EU concern regarding
US sanctions of that nature (including those regarding Iran and Libya)
remained with little effect so that the EU, in order to defend its inter-
ests, had to resort to a more drastic measure, by enacting the EU
Blocking Regulation of 22 November 1996 (Council Regulation
No. 2271/96, OJ 1996 L 309/1; see also the Commission Notice of
16 October 1996).

It does appear that, for the first timein its history, the EU Council
of Ministers had achieved unanimity on aforeign policy measure®. In
this context, Patricia A. Sherman said:

2 See hereto the IBA paper by Frank Montag, cited in Footnote 16.

24 See further the Resolution on Cuba of the European Parliament, OJ 1996 C 96/294.

% This attitude is mirrored also in the EU Commission’s attitude in antitrust matters
vis-a-visthe recognition of the U.S. effects doctrine as practised and required by the
U.S. antitrust enforcement agencies (an attitude criticised by Karel van Miert, the
head of DG IV). The U.S. effects doctrine dates back to the Alcoa case (United
Sates v. Aluminum Co. Of America, 148 F. 2d 415 2nd Cir. 1945). The European
Court of Justice and the Court of First Instance have aways shown reluctance to
endorse the effects doctrine and, instead, rather resorted to the single economic
unit doctrine, for instance in the IClI case (Slg. 1972, 619), the Geigy case
(Slg. 1972, 787) and the Sandoz case (Slg. 1972, 845), followed by the famous
Continental Can case (Slg. 1973, 215) and by Commercial Solvents (Slg. 1974,
223); see also Hoffmann-La Roche (SIg. 1979, 461), United Brands (Slg. 1978,
207), TetraPak (Slg. 1990, 11-309) and Hilti (Slg. 1991, 11-1439). However, the EU
Commission itself does apply the effects doctrine, though in a more moderate way
than the U.S. authorities (see in particular the aluminum import case reported in OJ
1985, L 92/1; see hereto the paper pulp cases, where the Commission based its
assessment on the effects doctrine, but the ECJ tuned that down and, instead, argued
that the cartel wasimplemented on the territory of the EU and thus justified the juris-
diction of the EU regulatory authorities).

23



Marc Blessing Impact of the Extraterritorial Application of Mandatory Rules

“ It seemed —albeit briefly —asif the EU finally had determined
to go beyond diplomacy and rhetoric to face down USeffortsto
impose its foreign policy objectives on non-US entities.” 26

By virtue of the Blocking Statute, natural or juridical personswere
required to inform the Commission about any economic or financial
interests that might become affected by the Helms Burton Act or by
other US sanctions such as ILSA. In addition, the EU Regulation pro-
vides that no judgment of a court or tribunal, and no decision of an ad-
ministrative authority located outside the Community which would
give effect to those sanctions, could qualify for recognition and en-
forceability within the EU. Even more drastically, the Regulation
made it illegal to comply with the Helms Burton Act or the ILSA.
These provisions were further coupled with aright, given to Commu-
nity nationals, to recover from the US beneficiaries (through privatelit-
igation in any Member State) the amount of damages awarded against
them by any judgments or decisions based on the US sanctions (so-
called “clawback provision”).

However, the EU Blocking Regulation did not really provide an ef-
fective shield against the impact of US sanctions. Rather, a“ catch 22”
situation arose, as Patricia A. Sherman described it, for EU companies
and individual s caught between the conflicting requirements of USand
EU laws. Thus, the need for further consultation was undeniable. Such
consultations, for instance, took place when Total (the French oil com-
pany) announced that it would become the consortium leader to invest
some USD 2 billion in an Iranian oil field, and where akind of exemp-
tion or waiver under ILSA was needed for the purpose of these oil-re-
lated investments in Iran. The accommodation with such awaiver had
been reached by the US and the EU in the framework of the 18 May
1998 Under standing.

Nevertheless, the EU Blocking Regulation No. 2271/96 remainsin
force, but appearsto have lost much of itsteeth and, in any event, does
not seem to provide an effective shield against the undesired effects of
the US sanctions. Thus, the US compliance regime has proved to the
stronger threat, and companies and individuals operating on aworld-

2 Patricia A. Sherman, Forgotten, But Not Gone: The EU’s Blocking Regulation, A
Trap for the Unwary, International Business Lawyer, Vol. 28 No. 8 (September
1998), at 341.
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wide basis seem to be effectively intimidated by the severity of the US
sanctions.

Isthe EU Blocking Regulation therefore a “ still-born child”?

| submit that it is not. Although, at the present time, it only applies
(according to its Annex 1 to the Helms Burton Act and the d Amato
Act (Iran and Libya Sanctions Act of 1996)), its scope may neverthe-
less be extended by a Council Resolution to any other/similar sanction
imposing over-reaching extra-territorial effects. Moreover, the EC
Council Regulation must be seen as a significant yard-stick, or akind
of “traffic light”, for courts and arbitral tribunals when being confront-
ed with issues triggered by such sanctions.

The European reaction, the forceful interventions of the European
Community (as a Member of the WTO) when bringing action to the
Dispute Settlement Body of the WTO, and when engaging in several
rounds of bilateral consultations, are all significant and serious man-
ifestationsof a disapproval. The antagonistic viewsfurther devel oped
intheframework of the WTO Panel proceedings, and indeed started off
witharefusal of the United Statesto the formation of the Panel by seek-
ing to rely on Article XX1 of GATT in order to claim the Act as being
“amatter of the US national security”. Nevertheless, a panel was estab-
lished on 20 November 1996, but the proceedings were formerly sus-
pended on 25 April 1997, after the USA had agreed to suspend Title 111
until the end of President Clinton’s term, and after providing the
US President with the authority to waive the application of Title IV of
the Helms Burton Act. The suspension of the WTO Panel expired on
21 April 1998. Shortly thereafter, a EU-US Summit took placein Lon-
don on 18 May 1998.

The outcome of the 18 May 1998 Summit:

At the occasion of the Summit, the EU requested from the US sat-
isfactory waivers so as to do away with the undesired extra-territo-
rial effects of the Helms Burton Act in the sense of a continued
suspension of Title Il and an Amendment regarding Title IV. In re-
spect of ILSA, the EU demanded awaiver of its application regarding
al EU Member States. At the occasion of the 18 May 1998 Summiit,
the resolution of the issues was shifted to the level of the broader nego-
tiations regarding the Multilateral Agreement on Investment (“MAI™).
The common denominator of the discussions was the common goal to
ensurethe observance of international law standardsin connection with
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expropriations, and the emphasis of the undesirability of investmentsin
expropriated property in contravention of international law. At the
present time, as far as | know, the matter is still not conclusively set-
tled asfar asHelmsBurton is concerned. Obviously, the matter ishigh-
ly complex, the more since the EC Council has no authority nor
externa or internal powers in the field of investments (which remains
within the domain of each individual EU Member State.

6. Summing Up

The sketchy summary provided on economic sanctions leadsto the fol-
lowing reflections:

» The promulgation of sanctions is an emanation of each state's
sover eignty.

 Poalitical interests are the driving force and still seem to outweigh
concerns as to their admissibility under international law; interna-
tiona law would rather suggest that a state’ s sovereign preroga-
tives will be limited by its boundaries, such that the legislative
acts should have no more but aterritorial effect and application.

* However, we have seen aflood of sanctions (particularly emanat-
ing from the USA), coupled with a strong claim of extra-territo-
rial application.

» This recent development has not been well received and has trig-
geredresistance, for instancein the form of the EU Blocking Reg-
ulation.

» Sanctions, obviously, evidence, to some extent, the breaking-off of
the normal communication lines. They clearly evidence a failure
to come to agreeable terms. They mark aunilateral position and, as
such, are not conducive to install a solution-oriented dialogue.

« Asamere observer | may express the hope that the “ sanctionitis”
will remain atool of the 20t century, but will soon be overcome
when we step into the next millennium. Again, purely from an out-
side observer’ s perspective, it does seem that sanctions, aiming at
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isolating another state such as Cuba, isnot and should not really
bethe answer to deal with problems asthey arise. Rather, it would
be my conviction that much more effort should go into an open di-
alogue so as to reduce tension and to foster the network of interna-
tional trade-relationships even with countries that “did wrong” or
transgressed through the acts of an ill-informed leader or govern-
ment. The 1919 punishment against Germany quite inevitably led
into the Second World War, and a lesson had been |earned to do
better after 1945. Has the lesson, today, been forgotten?

Asashort conclusion | am tempted to say that | am not fully con-
vinced of the need (nor of the effectiveness) of sanctionsin general,
and in respect of some of them in particular, and | am not so far
convinced that isolation is the answer to coerce or bring down an-
other government or state.

Rather, | am (still) an optimistic believer in the peace-fostering ef-
fect of afriendly but principled dialogue. And one way to achieve
thisisto alow thetiesautomatically built by mutual trade and com-
merce to foster a global integration of all states (and not a global
isolation of some of them); but perhaps thisisidealism!
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V. Exchange Control Regulations
in Particular

While the sanctions discussed above essentially serve political goals,
exchange control regulations rather aim at supporting economic policy
considerations. Akin to sanctions, they want to be applied asius cogens
over and abovethe contractual terms agreed by the parties. Klaus-Peter
Berger, in hisexcellent article, characterizes them as belonging “ to the
classical category of mandatory norms (régles d’ application immeédi-
ate; loi de police; Eingriffsnormen)” .27

The cases cited in Berger’'s article inspire the understanding that
domestic courts would be overly reluctant to apply foreign exchange
control regulations, on an argument that they ought to have a limited
territorial scope, such that any extension beyond the territory of the en-
acting state would provide “ an unacceptable extra-territorial effect to
them” .28

Arbitral tribunals, in contrast, having no lex fori, will rather tend to
take a pragmatic approach which, according to Berger, should take
“ into account the court control of the award at the seat of the arbitra-
tion or in possible enforcement fora” . While myself agreeing to such
approach, | would nevertheless wish to add that | would place the em-
phasis differently: In my view, the arbitral tribunal should not, in the
first place, take its guidance from concerns about setting aside proce-
dures or concerns about the enforceability of the award. Rather, the
key-guidance must come from a car eful analysis in respect of the en-
tire framework within which these exchange control regulations are sit-
uated. Thus, questions of the following nature may be relevant:

» What was the general economic and the more specific monetary
background for promulgating the particular exchange control reg-
ulation?

27 K laus-Peter Berger, Acts of State and Arbitration: Exchange Control Regulations,
in: Acts of State and Arbitration, 1997, at 101.
2 Berger, loc.cit. at 107.
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« What wasthe intended effect thereof on domestic parties and inter-
national parties?

» What isthe weight to be given to such exchange control regulation
if it standsin contradiction to contractual requirements?

» Wastheregulation of ageneral nature, or wasit specific or aiming
at protecting certain businesses only on a selective basis?

» How closely connected are the invoked exchange control regula-
tions to the contract in question, or how remote are they?

« How to evaluate the impact in the case of applying the regulations
and in the case of disregarding them?

» How do the economical or political valuesunderlying the particular
exchange control regulation compare to the more general opinion
of the international business community, general international
standards and a transnational ordre public?

Berger seems to reach a similar conclusion when he states that the
international arbitrator will have to apply exchange control regulations
if thisis* necessary to enforce generally accepted principles and val-
ues of the international community of states’, and | entirely share his
conclusion that the arbitrator “ is always called upon to enter into care-
ful value judgments against the factual and legal background of each
individual case. The necessity of this case by case approach prohibits
the arbitrator from attaching a presumed (per se) positive or negative
effect or legidative intention to certain groups or categories of ex-
change control measures’ .2

The above reflections, however, do not as yet provide the key for
the solution which an international arbitral tribunal may have to find
when determining theinter-parteseffect and consequences of inter-
fering exchange control provisions. Whether or not such control may
pass the above described rule of reason test, the affected party may, as
amatter of fact, simply be prevented from performing its financial du-
ty, and thus a proper contract implementation may become affected by
an impossibility of performance, or at least by acommercial imprac-

2 Berger, loc. cit. at 116.
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ticability of performance. How then should, in such a situation, the
commer cial and contractual solution be shaped?

Assume the case where aparty had shipped productsto the Xanadu
party which ought to be paid in US-Dallars, and assume further that
Xanadu subsequently enacted exchange control regul ations prohibiting
the payment in any currency other than Xanadu Rupees which are not
freely convertible? If the arbitral tribunal accepted an impossibility of
payment, or accepted a force majeure-situation releasing the Xanadu
party from its obligation to pay in US-Dallars, it would reach an un-
bearable solution to the detriment of the foreign seller. If, in contrast,
the arbitral tribunal disregarded the exchange control regulations on an
argument that they do not deserve to be applied, the Xanadu party
might still not be able to honour its contractual payment obligation, or
the terms of an award (for instance because its national bank would
simply refuse to effectuate a transfer in the required US currency). In
cases of this nature, parties have sometimes pleaded that, by enacting
such exchange control regulations, the state (in the above example: Xa
nadu) made itself a contractually liable party, and would become an-
swerable vis-a-visthe foreign seller.3

Obvioudly, the situation is different where the exchange control
regulation had alr eady been in place when the particular contract was
entered into by the parties. The requirement of acting in good faith
does impose a duty on each party to disclose aspects that might mate-
rialy affect a party’s ability to perform its duties. Thus, if —in the
above example regarding Xanadu — the foreign seller had not been
aware of the fact that Xanadu had promulgated exchange control regu-
lations prohibiting the payment in afreely convertible currency, and if
the Xanadu party remained silent in this regard without appropriately
directing the foreign seller’ s attention to such regulations, the Xanadu
party would be acting in breach of afiduciary duty, whether |abelled as

30 The arbitral award of 28 January 1994 rendered in ICC Case No. 7245, although in
a different scenario where, by an act of state, the respondent party had been dis-
solved by the superior state body implemented by way of an “réorganisation
administrative’, reached a solution in this sense: the Tribunal, in that case, unani-
mously ruled as follows: “ Juge que la <sc. superior adminstrative body of the par-
ticular state> a succédé aux droits et obligations du <local community, the named
defendant in that arbitration, which became dissolved> qu’elle remplace comme
partie au présent arbitrage et ce d' office et sans besoin de modification de I’ acte de
mission qui la lie du seul fait de la succession précité” .
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adirect contractual duty, or an ancillary duty, or a duty coming under
the concept of culpa in contrahendo.3!

3 |n accord, Berger, loc. cit. at 117/118.
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V. ThelMF Agreement

The basic objectives of the IMF Agreement32 are to monitor and har-
monize foreign exchange policies among its member states and to sta-
bilize their payment balances. As one of the tools to achieve such
objective, Article VIII Section 2 (b), requires the member states to
mutually acknowledge and respect exchange control regulations, pro-
vided they are consistent with the objectives and policies of the IMF
Agreement. The (more than 150) member states of the IMF have un-
dertaken to also reflect this notion within the body of their domestic
legidation. Thus, given the world-wide recognition of the IMF and its
substantial economic significance, it does seem justified to accept the
rationale of Article VIl Section 2 (b) asforming part of a supra-nation-
a economic legal order or lex mercatoria. Legal writers seem to agree
very widely on this qualification and leads Klaus-Peter Berger to the
following conclusion:

“ Application of the provision therefore is part of the interna-
tional arbitrator’s increased responsibility for the arbitral
process as a whole. For these reasons, the arbitrator has to
take account of Article VIII Section 2 (b) even if the conflict of
laws rule of the lex arbitri gives himwide discretion in the de-
termination of the law applicable to the substance of the dis-
pute (voie directe)” .33

On the other hand, exchange control regulations of a discrimina-
tory or confiscatory character or exchange control regulations cam-
ouflaging economic sanctions, would not deserve protection and would
not satisfy the “application-worthiness - test”. Thus, the scope and
reach of Article VIII Section 2 (b) IMF will have to be scrutinized in
each individual case so as to determine whether the regul ations have
been issued for the sole purpose of protecting the balance of payment

32 The text is reproduced in the DISVolume 12 “Acts of State and Arbitration”, edited
by Bockstiegel, 1997, at 187-208.

3 Klaus-Peter Berger, loc. cit. at 121; see aso the further references and citations
therein.
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and the currency reserves of the particular country. Exchange control
regulations instituted for other reasons such as for instance for foreign
policy reasons, or reasons of the national security will not qualify under
the scrutiny made in respect of Article VIII Section 2 (b) of the IMF
Aqgreement.
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V1. Competition Lawsin Particular

1. Avoidance of EU Competition Laws Through
Arbitration in a Non-EU State Such as Switzerland?

Can competition laws be avoided by resorting to arbitration? Thisisthe
title of an article by Frank-Bernd Weigand.3* The short answer is. NO!

Would arbitration in Switzerland (or in another Non-EU state) be
theanswer, i.e. the welcome “ back-stage-door escape’, ontherationale
that Switzerland (so far) stayed away from the EU, wherefore the EU
competition law is not directly applicable in Switzerland, asitisin the
EU Member States? This is the question we need to examine further.

In Switzerland, a frequently cited case is Ampaglas v. Sofia, a de-
cision of the Chambre de Recours of the Canton of Vaud dated 28 Oc-
tober 1975.3 |n that case, the ICC Arbitrator was confronted with a
request by one of the partiesto submit the issue asto the validity of the
underlying contract to the European Court. Eventualiter the party re-
guested the Arbitrator to find that the contract was null and void under
Article 85 Treaty of Rome. The Arbitrator declined to suspend the case
and opined that the Treaty of Rome was to be respected by all courts as
well as by arbitral tribunals, and thus affirmed his jurisdiction to scru-
tinize the contract under the criteria of Article 85.

In acomplaint addressed to the Tribunal Cantonal Vaudois, the op-
posing party maintained that the Arbitrator lacked jurisdiction to con-
sider the validity under the scrutiny of Article 85. However, the Vaud
Cantonal Court rejected that complaint and held in an obiter dictum
that, according to Swiss doctrine, arbitrability of competition law is-
sues was by no means excluded and that, therefore, the ICC Arbitrator
had jurisdiction to scrutinize the relevant contract under the notions of
Articles 85/86.

This competence of an arbitral tribunal was specifically confirmed
in arecent land-mark decision of the Swiss Federal Supreme Court ren-

3 Frank-Bernd Weigand, Evading EC Competition Law by Resorting to Arbitration?,
Arbitration International, 1993, 249-258.
35 Published in 129 Journal des Tribunaux, 1981 11—-71.
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deredinre G. SAv. V. oA on 28 April 1992 published in ATF 118 |1
193. Inthat decision, the Swiss Federal Supreme Court explicitly stated
that arbitral tribunals sitting in Switzerland must affirm their jurisdic-
tion to scrutinize a contract in respect of its compatibility with the EC
competition laws. The reading of the decision makes it clear that the
Swiss Supreme Court not only meant an authority but indeed a duty
which must be exercised by arbitral tribunals.3¢

While the arbitral practice in Switzerland, up to the end of the
1980s, had shown acertain reluctance to accept the interference of an-
titrust laws which are extraneous to the lex causae, the situation in
Switzerland has clearly changed during the 1990s.

Two of the cases highlighted under Section |. above involvetheis-
sue of whether an arbitral tribunal sitting for example in Switzerland
(or any other not-as-yet EU member State) should apply (or, to the con-
trary, disregard) the EU (or US) antitrust laws.

In fact, the prevailing view today in Switzerland is that an arbitral
tribunal having its seat in Switzerland hasto have regard and, more-
over, should directly apply, the relevant competition laws even if they
pertainto aforeign legal order (i.e. to alegal order which isoutside the
law governing the contractual relationship).3”

% The underlying case had to do with a Cooperation- and Investment Contract
between a Belgian group and various Italian companies. The purpose of the contract
was to exploit mutual synergies by dividing up the marketing territories, and by cer-
tain pricing agreements. The contract was subject to Belgian law and contained an
arbitration clause. The ad hoc arbitral tribunal sitting in Genevarendered an interim
decision inter alia refusing to suspend the arbitration until a decision by the EU
Commission was obtained. The resultant Final Award was attacked by both parties
who filed challenges to the Swiss Federal Supreme Court on the basis of Article 190
(2) PIL. The Supreme Court quashed the Award, remitting the same back to the
Arbitral Tribunal, on the argument that the Tribunal failed to exerciseitsjurisdiction
to scrutinize the relevant contract in respect of its conformity with Articles 85/86
Treaty of Rome. It is an interesting aspect that the Federal Supreme Court consid-
ered the issue as ajurisdictional issue according to Article 190 (2) b PIL, where the
Supreme Court exercises a broad cognition.

37 For instance, an ad hoc arbitral tribunal sitting in Genevarendered an award in June
1994 inreL. Corp. et al v. B. Inc. et al. in which it clearly affirmed that, over and
above the Swiss law (which was the proper law chosen by the parties) the contract
had to be scrutinized in respect of its compatibility with Articles 85/86 Treaty of
Rome.
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Thus, in the Swissinternational arbitration practice, it must be

regarded aswell settled that an arbitral tribunal having its seat in Swit-
zerland:

» will affirm its jurisdiction, as well as the arbitrability, for re-
viewing acontract between any parties (whether they are parties of
member States of the European Union or not) from the perspective
of compatibility with Articles 85/86 of the Treaty of Romes8, and

« will make such review being done irrespective of the governing
law chosen by the parties or determined by the arbitral tribunal;°

o will likewise affirm its jurisdiction (as well as arbitrability) to re-
view a contractual relationship under the perspectives of the US

38 The Swiss Federal Supreme Court, on 28 April 1992, rendered alandmark decision

3

©

tothiseffectinre G.SA V. V. A, ATF 11811 193; compare also the“ Labinal” deci-
sion rendered in Paris, 19 May 1993, discussed in Rev.Arb., 1993, 645 et seq. and
the“ VElero” decision rendered in Paris, 14 October 1993, in Rev.Arb., 1994, 164 et
seg. See further the extensive study by Herman Verbist, The Application of Euro-
pean Community Law in ICC Arbitrations, ICC Specia Supplement, International
Commercial Arbitration in Europe, 1994, 33-57 and the Extracts from |CC Awards
on Arbitration and European Community Law published in the ICC Bulletin Vol. 5
No. 2, 1994, 44-60 and Vol. 6 No. 1, 1995, 52—71; moreover, the ICC has devoted a
special volume to the topic: ICC Dossiers, Competition and Arbitration Law, 1993,
with numerous articles; a most recent article comes from Y ves Derains, L’ applica-
tion du Droit Européen par les arbitres — Analyse de la jurisprudence, in: L' Arbi-
trage et le Droit Européen, CEPANI (ed.), 1997, 67 et seq.

In the ICC Case No. 7097 (1993), the arbitration clause provided that the arbitrators
“shall not decide in accordance with a specific national law but pursuant to the
principles of equity and justice”; however, the Arbitrators considered that the EU
competition law was of a supranational nature and decided to apply it. In the ICC
Case No. 7673 (1993), the underlying contract was governed by Swiss law. Never-
theless, the Arbitral Tribunal held: “It is generally agreed that under Article 187(1)
PIL arbitrators must or at least may observe the international public policies of
other Sates or of the European Communities irrespective of the substantive law
applicable”
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antitrust laws and, in so doing, will affirm its jurisdiction to rule
onaclam for treble damages;*©

 atribunal sitting in Switzerland and which awards treble damages

isnot likely to violate public policy in the sense of Article 190 (2)
lit.e of the Swiss Private International Law;4

« will even proceed to an ex officio examination regarding the ob-

servance of Articles 85/86 of the Treaty of Rome where the situa-
tion is such as to give rise to doubts that a particular transaction
might have anti-competitive effects on the EU market (even though
none of the parties may have pleaded such issues).#2 The rationale
for thisis that an arbitral tribunal should not lend its assistance to
parties that may deliberately have aimed to avoid the sanctions un-
der Article 85(2). Likewise, under the U.S. per spectives set on the

The Arbitral Tribunal sitting in Zurich in re Adolph Hottinger GmbH (Germany) v.
George Fisher Foundry Systems (USA) (Zurich Chamber of Commerce Case
No. 202/1992), of which the author was the president (a case widely reported in
American articles/journals), clearly reached the conclusion, in July 1994, to affirm
itsjurisdiction to decide on a counter-claim for treble damages made in respect of
an alleged per se violation under the Sherman Act. It seemsimportant to distinguish
between arbitral jurisdiction to decide on treble damages, which should clearly be
affirmed, and the totally different issue whether an Award imposing the payment of
treble damages would, or would not, be enforced by anational court, wherever such
enforcement might be sought. The criteriaare entirely different.

In accord: Roger Zé&ch, Swiss International Arbitration — Civil Claims Arising From
Restraints of Competition Affecting Markets Outside Switzerland, in: Comparative
Competition Law: Approaching an International System of Antitrust Law, 1998,
267-287, at 285.

An explicit exampleis |CC Case No. 7181 (1992) where the Tribunal held: “In view
of the policy character of Article 85, the Arbitral Tribunal does however have to
examine ex officio whether Article 1.6 of the Agreement is not caught by the prohibi-
tion of restrictive agreements” Similarly, in ICC Case No. 7315 (1992), the Arbitra-
tors subjected the entire contract to the scrutiny under the terms of the EC
competition laws. In ICC Case No. 7539 (1995), the duty of the arbitrators was sim-
ilarly confirmed: “1l incombe en effet aux arbitres de soulver méme d’ office, mais
avec toute la prudence requise, I'incompatibilité d’ un accord qui leur est soumi (ou
de certaines clauses) avec |’ article 85 du Traité de Rome”. Yves Derains, in his arti-
clecited in footnote 38, 77, concludes “que I’ arbitre a le devoir d’ appliquer le droit
européen de la concurrence chaque fois que cette application correspond a un
intérét Iégitime, que la lex contractus soit ou ne soit pas le droit d'un Etat de
I"Union Européenne.”
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basis of Mitsubishi v. Soler# and the threat of the “second-look-
doctrine”, it is quite clear that an arbitral tribunal has a perceived
duty, and not only aright, to examine the compatibility with U.S.
antitrust laws ex officio, wherever amatter could have anti-compet-
itive effects within the United States; 4

« may suspend the arbitral proceedings pending an examination be-
fore the EU Commission; on the other hand, neither the parties nor
the arbitral tribunal may submit an issue to the European Court for
a determination according to Article 177 of the Treaty of Rome#

* may, but only after consultation with the parties, refer a particular
issue to the Commission, asking it for a determination (whether in
theform of adecision or, morelikely, intheform of acomfort |etter
or discomfort letter), and

* may, under the scrutiny made on the basis of a rule-of-reason -
test, recognize such adetermination made by the EU Commission.

4 473 U.S. 614 (1985); see hereto e.g. Sigvard Jarvin, Case Note on Mitsubishi v.
Soler, in: Arbitration of Anti-trust and Competition Issues, Swedish and Interna-
tional Arbitration, 1994, 66—73; Thomas E. Carbonneau, Mitsubishi: The Folly of
Quixotic Internationalism, Arbitration International, 1986, 116-140; Andreas F.
Lowenfeld, The Mitsubishi Case: Another View, Arbitration International, 1986,
178-190; Joseph P. Griffin, U.S. Supreme Court Encourages Extraterritorial Appli-
cation of U.S Antitrust Laws, International Business Lawyer, 1993, 389-393.

4 A discussion of recent U.S. casesis contained in the study by Joel Davidow, Recent
Developments in the Extraterritorial Application of U.S Antitrust Law, 20 World
Competition 3/1997, 5-16.

4 This had been decided in the North Sea Case (CJEC 102/81 LR 1982, 1095, and in
the later Danfoss decision, CJEC 109/88 LR 1989, 3199; see also the decision in re
Commune d’'Almelo, CJEC 393/290 LR 1994, 1477; Udo Kornblum, Private
Schiedsgerichte und Art. 177 EWGV — Zur Befugnis bzw. Verpflichtung privater
Schiedsgerichte, Vorabentscheidungen des EUGH einzuholen, Jahrbuch der
Schiedsgerichtsbarkeit, Vol. 2, 1988, 102-110.

4 |n the same sense see Carl Baudenbacher and Anton K. Schnyder, Die Bedeutung
des EG — Kartellrechts fir Schweizer Schiedsgerichte (1996), in particular Note 81.
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Insum:

On the basis of the above, we may conclude that Community com-
petition rules will be applied by arbitral tribunals sitting in Swit-
zerland quite in the same way as they would be applied if the
tribunal sat in Germany or in France.

“The Swiss get up early and wake up late”, as Jens Drolshammer
said,*” isprobably the best expression to characterize this phenomenon.

2. Types of Competition Law | ssues Submitted to
Arbitral Tribunals

It may be illustrative to give an account of the manifold competition
law and antitrust issues which, within the last five years, were submit-
ted to arbitral tribunals:

(i) Issuesunder Article85 (1) EC

1. Does an agreement between a parent company and a subsidiary
fall under the scope of Article 85 (1) EC? In the same context: Is
the standard practice that the French subsidiary shall not export to
Switzerland nor to Germany a violation, having regard to the par-
ticular structure of the concern or the group of companies? What
elements will constitute effective control of the parent company
over its subsidiaries under the criteria of Article 85 (1) EC and,
thereby, would justify a qualification as a single economic unit?

2. How to evaluate trade practices and apparent parallelism of be-
haviour of the market? Whenisit justified to conclude that the par-
allelism was triggered as a reaction to the market, when would it
haveto be qualified as a conscientious concer ted practice?—This
issue required extensive evidence proceedings, examinations of
witnesses and detailed reports in the sense of market surveys.

47 Jens Drolshammer, On the Relevance of Competition Laws (EC, U.S) in Interna-
tional Arbitration — Remarks from a Swiss Perspective, ASA Specia Series No. 6,
1994, 98-1009, at 109 (edited by Marc Blessing).
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3. When is the trade between the Member States affected in the
framework of a contract between a Japanese producer and a Swiss
distributor? Was, under the particular circumstances, amer ely po-
tential impact sufficient, or should the Arbitral Tribuna be im-
pressed or guided by the allegation that the strong territorial
restriction rather had a pro-competitive effect, enhancing trade and
competition, and not the opposite?

4. Should an Arbitral Tribunal be guided by the de minimis Noticein
ahorizontal relationship with an involved market share of proba-
bly below 5% where, however, cumulative restraints were im-
posed on the free marketing of goods?

5. Wasit a critica provision of the manufacturer to set clear mile-
stonestoitsdistributor which could only be achieved through an
aggr essive marketing of the products and through certain measures
installed to keep the price at avery high level? Was the additional
requirement imposed on the distributor to submit computarized
listsof concluded salesto the manufacturer of anatureto givehim
indirectly the control over price? Was such an information system
responding alegitimate goal of the manufacturer to monitor the ef-
ficiency of itsworld-wide distributors? Was, in the actual case, the
manufacturer exploiting a particular market power or even
dominant position, particularly through a vigorous policy to de-
fend trade mark infringements? Was it a significant element of the
case that the Japanese manufacturer had succeeded, outside the Eu-
ropean Union, to prohibit grey-market imports by invoking its
trade-mark whereas, as it appears, it did not pursueits threat to in-
itiate court proceedings within EC member states seeking to avoid
paralel imports (possibly on an assessment that it would not suc-
ceed, having regard to the strong views as were, in constant prac-
tice, expressed by the EC Commission and the European Court of
Justice).

6. Intheframework of the same case, the issue as to discrimination
arose in the sense that the manufacturer sold the goods to distribu-
tors on different price levels, apparently calculating the different
leverage and protecting force of itsintellectual property rights. Was
such behaviour legitimate, or aviolation of Art. 85 (1) and 86 EC?
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7. Still inthe same case, the legitimacy of the manufacturer’s contr ol
over the distributor’ s General Conditions of Sale was questioned.

8. Wasit legitimate for the US licensor of know-how to restrict its
licensee in one European country to manufacture no more than a
certain number of tons per year and requiring further that the
product shall not be sold outside the territory. The licence agree-
ment contained certain ancillary restraints, al of which brought
the contract very closeto Article 85 (1) EC. When the European li-
censee requested the removal of some of therestraints, withholding
asignificant amount of licence fees, the American licensor initiated
arbitral proceedings. However, as areaction, the European licensee
then threatened to submit the Licence Agreement to the European
Commission. The American licensor, which had so far taken avery
strong stand, all of asudden had to fear heavy fines and had to give
up most of its positions in the framework of a negotiated settle-
ment.

9. Tying arrangements seem to cause frequent dissatisfaction. In a
recent case, a German licensee, manufacturing products under the
grant of a patent licence of an American manufacturer/licensor,
was happy, asit seemed, to be ableto buy certain required ancillary
componentsfrom its US licensor, and thus agreed to sign, as an an-
cillary contract to the licence, a separate supply contract with a
minimum term of 7 years. After 1% years, the German licensee
discovered that substitute products would be available on the
market that would do quite the same job, but for half of the price.
It, therefore, started to buy those substitute products on the grey
mar ket (parallel imports, in particular from France). The USlicen-
sor initiated arbitral proceedings against its German licensee under
the arbitration clause which was contained in the Licence Agree-
ment only (but not in the separate Supply Contract). It claimed
performance under both contracts, payment of outstanding licence
fees, compensatory and other damages payable by the German li-
censee, further orchestrated by arequest for an injunction and pre-
liminary relief. In its Defence, the German licensee raised the
jurisdictional defence that the Supply Contract was not subject to
arbitration, becauseit did not contain an arbitration clause. Howev-
er, the Arbitral Tribunal, in a preliminary award, reached the con-
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clusion that both contracts must be seen as forming one single
uniform transaction (akin to the SOABI decision in ICSID Case
No. ARB/82/1, ICCA Yearbook XVI1/1992, 42—72, 51), but re-
served for an examination on the merits whether the Supply Con-
tract was a prohibited tying contract. Subsequent to the
jurisdictional decision, the German licensee threatened to submit
the two contracts to the European Commission, and to request the
Commission to examine in particular four aspects.

» Woasthe Licence Agreement imposed on the licensee through the
market strength and dominance of the US licensor?

» Wasthe USlicensor abusing its dominance inter alia by claim-
ing exorbitant licence fees?

» Wasthe USlicensor abusing its market power when making the
German licensee agree to sign up for a seven years Supply Con-
tract.

» Was the American licensor abusing intellectual property rights
when requesting licenseeto be paid for the full life of patent pro-
tection in Germany, even though the patent was successfully
challenged in 1998?

10. In connection with the claim of a Finnish firm against the German

subsidiary of a Swiss firm, the issue arose whether Claimant was
entitled to address its request for arbitration not only against the
German subsidiary (GmbH), but also against the Swiss holding
company as the parent. The Swiss holding company raised the
pleathat it was not party to the agreement and did not sign an ar-
bitration clause. Hence, it could not, as it argued, be sued in arbi-
tration, and any award against it would be wholly unenforceable
anywhere in the world and particularly in Switzerland. The Finn-
ish claimant, however, argued in response that the Swiss holding
company exercised control over its German subsidiary and en-
gaged its own responsibility and liability when permitting that its
German subsidiary violated territorial and other restrictions
imposed on it. Apart from invoking an alter ego-situation (includ-
ing arguments on the piercing the corporate veil and under the so-
called (and “famous’) “group of companiesdoctring”), the Finnish
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11.

12.

13.

Claimant also argued that the EU Commission and the ECJ, in
constant practice, had held parent companies liable for the be-
haviour of their subsidiaries within the common market and,
typically, imposed its sanctions and fines against the parent com-
pany under its theory of the economic unity. The Finnish claim-
ant argued that an arbitral tribunal should be guided by the same
notions and that Article Il of the New York Convention on the
recognition and enforcement of arbitral awards would not be no
bar toit.

Occasionally, arbitral tribunals had to determine the relevant
market, to establish available demand side substitution and
supply substitution aswell as potential competition in respect of
aparticular product. Issues centred around the notion of the exist-
ence of acontestable market under the perspective of the so-called
SSNIP Test (i.e. thetest whether the parties, in view of asmall but
significant non-transitory increase in price) would switch to read-
ily available substitutes or to supplierslocated elsewhere. The test
was conducted under the perspectives of Art. 85 and Art. 86 and
difficult evidentiary questions arose to interpret market reports
and to distinguish marginal customer s from others.

A frequent topic is the permitted use of intellectual property
rightsand their exhaustion. Whilethe existence of such IPrights
ground in national law, their use and exploitation falls under the
scope of the control by Art. 85 EC. Most cases dealt with parallel
imports, but the writer also had to deal with cases where an abuse
of IP rights was aleged due to its dominant position according
to Article 86 EC. In the context of such dispute, an arbitral tribunal
will also have to determine whether international exhaustion
should be applied (which is more consumer-friendly and is the
solution adopted in Switzerland) or whether regional exhaustion
(in the sense of an EC-wide exhaustion) (as per the EC Trade-
mark Directive) should be applied.

In one particular case, the writer had to deal with the issue of the
extension of patent protection in the USA dueto TRIPSandthe
defence by the opposing party that such an extension would be
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(i)
14.

15.

anti-competitive under US anti-trust laws and would give rise
to treble damages in the framework of a counterclaim.

I ssues under Art. 85 (2) EC

A particularly difficult topic for arbitral tribunalsisto apply Arti-
cle85 (2) EC and to deal withthestrict sanction of nullity. Under
what perspectives would it seem appropriate to determine that the
nullity was of apartial natureonly? Quid in the absence of ares-
cue clause? How to deal with a situation where one party, in con-
fidence of the validity of the agreement, had alr eady delivered or
paid? Isthe legal sanction (indeed required by Article 85 (2)) and
supported by leading scholars appropriate that, even in such acase,
no claim for restitution can be entertained?

Another particularly critical issue under Article 85 (2) has arisen
when the parties, after a 2% years arbitration, reached a private
settlement without the assistance of the Arbitral Tribunal. They
then communicated the Settlement Agreement to the Tribunal ask-
ing it to reflect the Settlement Agreement in the framework of
a so-called Consent Award (Award on Agreed Terms). The
Chairman, when receiving the Settlement Agreement, immediate-
ly realized that the Agreement provided for an unlawful co-oper -
ation violating Article 85 (1). — In that situation, the Chairman
refused to record the Settlement Agreement (even though he jeop-
ardized the readiness of the partiesto pay for the arbitrators fees!).

(iii) Issuesunder Art. 85 (3) EC

16.

Under the perspectives of Article 85 (3) EC, an arbitra tribunal
had to determine the likelihood of a party to obtain an individ-
ual exemption, had it elected to submit the contract in question to
the EU Commission. The party defended itself for its omission by
arguing the completion of the notification (according to Form A/B)
would have involved several months of preparatory work and, in
any event, it would have been extremely unlikely that the EU
Commission would have rendered a decision. The other party op-
posed these arguments (even though it had voluntarily performed
under the very same contract for more than two years before it de-




Marc Blessing Impact of the Extraterritorial Application of Mandatory Rules

17.

18.

cided to unilaterally terminate the contract, and at the same time
refused to pay the last instalment of royalties). The opposing party
alsorequested the Arbitral Tribunal to submit the Contract to
the EU Commission and to stay the proceedings, pending a deter-
mination by the Commission on the issue whether the particular
contract could have been exempted. — In this case, the Tribunal
clearly said that it would not submit the Contract to the EU Com-
mission on its own notion nor on the request of one of the parties,
but if one of the parties elected to do so itself, the Tribunal could
not prevent it and would not (as was requested by the other party)
issue an injunction prohibiting the interested party to submit the
contract. After the second hearing, the parties— assisted by the Tri-
bunal — restructured the contractual terms and the dispute became
settled amicably.

R & D co-operations between the parties are a frequent and al-
ways difficult issue. In arecent case, the two “parents’ (opposing
partiesin the arbitration) remained competitors despite the joint R
& D venture. Thus, from that perspective, the joint development
had no anti-competitive effect. However, they also determined,
within the R & D Agreement, the terms of the future manufactur-
ing, marketing and distribution of the product, virtually dividing
the world-market and, in particular, excluding one of the parties
from the EC market. The Agreement became even more critical
since one party’ sright to continueitsown R & D programme was,
as one party alleged, forbidden due to the terms of the Agreement.
Several aspects of this agreement gave rise to serious concerns,
for instance the market repartition (and strong market protection),
coupled with further restrictions on individual R & D and a non-
competition clause (all of which brought the Agreement close to
some elements black-listed in Article 6 of the Block Exemption
No. 418/85. However, in that particular case, the Arbitral Tribunal
discarded those concerns.

How should an arbitral tribunal react when realizing that the two
arbitrating parties (both leading industrial groups outside the EC),
being in dispute over their own joint venture company held on a
50:50 basis, had in fact not created a structural and concentr a-
tivejoint-venture but, in the opposite, anon-structural co-oper-
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19.

20.

ativejoint-ventur e with strong activity on the EC market? While
the designated Chairman of the Tribunal reflected on the impact
(andrealized that, if it were astructural co-operativejoint-venture,
the parties could take advantage of a merger control clearance ac-
cording to the Regulation No. 1310/97 which, however, seemed
unavailable due to the limited scope of the joint-venture as amere
distribution outlet, thus triggering the control under Article 85
(and not under the merger control), the claiming party requested a
temporary suspension of the proceedings (and a suspension in re-
spect of the proper constitution of the Arbitral Tribunal). — Shortly
thereafter, the claim was withdrawn.

Selective Distribution is also an issue submitted to arbitration. In
arecent case, a fashion designer with a world-wide brand name
recognition cancelled the agreement with one of its major distrib-
utors operating a dozen or more retail stores on the argument that
the looks of those stores was not sufficiently supportive of the
brand name’s prestige, an argument vigorously contested by the
distributor (and owner of achain of retail stores). The Arbitral Tri-
bunal carried out anumber of site visitsto examinethe case and to
determine whether the criteria of the claiming fashion designer
were applied without discrimination. A further issue wasthe le-
gitimacy of the fashion designer’s price policy which suggested
the maintenance of high-priced products. Equally critical, under
the perspectives of competition law, were requirements regarding
advertising and marketing.

In connection with adispute over the terms of alicence agreement,
alicensee had invoked that the provision on an exclusive grant-
back obligation wasaviolativerestraint, and requested a declar-
atory award stating that the grant-back obligation in connection
with improvements on the technol ogy wasvalid only on a non-ex-
clusive basis and against an adequate royalty. The licensor
(claimant in the proceedings) defended the provision on the argu-
ment that the Licence Agreement, in its overall context, was fa-
vourable to the licensee, particularly through its most favoured
treatment clause.
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(iv) Casesand Issues Under Article 86 EC

21.

22.

In severa cases, licensees disputed the terms of the Licence
Agreement on the argument that theimposition of minimum roy-
alties and/or the calculation of percentage royalties (including
particular rebate schemes) wereinvalid on the argument that theli-
censor abusively exploited its dominant position. For the Tribu-
nal, the difficult question arose whether it should (or must) sit in
judgment over the “pricing” of the Licence Agreement which, at
thetime, appeared to have been quite carefully negotiated between
the parties and where, at least at the time of the conclusion of the
Licence Agreement, the licensee apparently had had another op-
tion to obtain the technology from a different source (such that its
argument under the notions of the alleged “ essential facilities doc-
trine” appeared to berather weak). The Arbitral Tribunal indicated
orally that, in its preliminary view, the arguments of the licensee
were not very conclusive or convincing.

A further aspect of the same case was therefusal of the licensor
to supply updatesto the licenced technology dueto licensee’ sde-
fault in respect of the royalties. The Arbitral Tribunal, in this re-
gard, had to deal with a request of the licensee for preliminary
relief, whereby the Tribuna should order the licensor to make
such updates available to the licensee during the arbitral proceed-
ings. The licensee argued that it had made very substantial invest-
ments during its production lines to the particular technology and,
therefore, would not be able to change or adapt the production
process to a different technology. The Tribunal analysed these is-
sues under a number of leading cases discussed in the United
States and within the EC, including the cases United Satesv. Ter-
minal Rail Road Association, Otter Tail Power Co. v. United
Sates, MCI v. AT&T, Magill, European Night Services, British
Midland/Air Lingus and others.

(v) Applying Competition Laws “With A Distant Look”

The above list of cases is limited to personal experience. The author
could have extended the list by extracting the issues which have arisen
under cases reported by the ICC etc. On purpose, this was not done.
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Moreover, on purpose, no further particular details are given in respect
of the above 22 cases.

In all these cases a fundamental question might be to ask whether
an arbitral tribunal should directly apply EU competition laws (or US
antitrust laws) even if it does not form part of the lex causae or lex vol-
untatis and whether such application should be made in quite the same
way as a competition enforcement authority or court would do. The
guestion also arises whether such competition laws should ssimply be
consider ed which is a somehow softer approach, leaving quite awide
area of freedom.

Such (and similar) questions require reflection also in connection
with sanctions, embargoes, exchange control regulations and other
types of mandatory rules. For the general answers to these questions
see the Chapter 9 below. However, in the framework of competition
laws, the author would like to summarize the following points:

» First, although competition laws are not generally considered to
form part of a transnational public policy, it is nevertheless be-
lieved that they reflect adeeply rooted notion in international com-
merce and trade which does in fact deserve recognition and
application. Hence, there is quite a unanimity to say that competi-
tion laws cannot be disregarded and, in particular cases, would
even have to be considered ex officio.

» Second, despite the foregoing, it is not this author’s view that an
international arbitral tribunal isthe servant (or “slave™) of the com-
petition enforcement authorities. An arbitral tribunal, therefore,
does not necessarily have to adopt the same approach as for in-
stance the EU Commission or the FTC (to the extent that such a po-
sition, could at al, under the particular circumstances be
anticipated).

e Certainly, this author believes that an arbitral tribunal must take
caretoinformitself very carefully about the reported cases and the
extensive commentaries which are available. However, thereafter,
having done such kind of “homework”, an arbitral tribunal must sit
back and reflect on the solution (or application) which does justice
to the very particular parties, and which isthe most appropriate un-
der the prevailing circumstances.
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* |n other words, an arbitra tribunal should be freed from certain
constraints under which a competition enforcement authority is
working. These constraints are well known and need not be dis-
cussed here. It suffices to say that many of the leading decisions
rendered by the EU Commission or the ECJ have been influenced
by their own political dynamics. Moreover, decisions of the com-
petition enforcement authorities are tied to certain precedents, and
thus may also beinspired by a concern to foster a certain case law.
All of these considerations are extraneous to an arbitral tribunal.

» Therefore, the author has expressed the view that arbitral tribunals
should consider (or apply) competition laws (such as Articles 85/
86 EC etc.) with a“distant look”, which respects the obectively
fair and the subjectively reasonable expectations of the parties;
no more, no less.

(vi) Extraterritorial Application of Competition Laws by the
EU Commission and the ECJ

The question remains in what way the EU Commission itself and the
ECJ have considered the issue of the extraterritorial application of
competition laws. The starting point certainly is the concept that each
state has the authority (and sovereignty) to enact the laws applicable on
its own territory. Whether it has the authority to extend the scope and
reach of its laws beyond its own territory is one of the most fundamen-
tal controversies. In the United States, court practice has developed the
“effectsdoctrine”’ on the basis of the ALCOA case of 1945. The doc-
trine was applied wherever the effects were “intended”’. However, in
the Hartford Fire Case (1993) and in the Nippon Paper Industries Case
(1997) the qualifications of the “intention” was dropped, such that one
will have to conclude that US antitrust laws will be applied wherever a
transaction (irrespective of its geographical origin or location) might
potentially have an impact on the US market. Thus, a concentration of
two Japanese manufacturers of electronic componentsis likely to trig-
ger the application of the US antitrust laws.

Asfar asArticles85/86 EC are concerned, wewill first have to note
that thelegidativetext itself isgeared to look at the effects, irrespective
of the place where the undertakings concerned are based, and irrespec-
tive of the place of the underlying agreements, decisions or concerted
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practices. This can be derived from the wording in Article 85 (1) EC
“ ... practices which may affect trade between ...” and the similar word-
inginArticle86 EC " ... in so far asit may affect trade between Mem-
ber Sates ...”.

In constant practice, the European Commission has affirmed the
effects doctrine, for instance in the cases ICl, Geigy, Sandoz, Conti-
nental Can, Euroemballage Corporation, Hoffmann-LaRaoche, United
Brands, TetraPak, Hilti, Commercial Solventsand Paper Pulp. In some
of these cases, the EU Commission had argued with the single eco-
nomic unity of a group of companies, and hastherefore attributed the
actsand (in the Commercia Solvents Case also) the omissions of asub-
sidiary to its controlling parent company; thus, the commission had no
hesitation to impose fines against the parent. The same approach istak-
en in the framework of the EC Merger Control. Recent cases such as
UBS/Swiss Bank Corporation, Sandoz/Ciba-Geigy, Boeing/McDon-
nell Douglas, ElvialSchweizer Riick, Nestlé/Perrier come to mind.

Interestingly, the ECJ has always shown a remarkable reluctance
to clearly affirm the effects doctrine and has preferred to base its judg-
ments on the theory of the economical unity, or on thetheory of the
implementation of an agreement or a practice. For instance, it argued
that, where a certain agreement made outside the EU, is implemented
within the EU, the applicability of Articles 85/86 must be affirmed.

The difference of approach between the EU Commission and the
ECJ appears to be of academical interest only. At the end of the day,
both are likely to show quite exactly the same result. For all practical
purposes, we may therefore conclude that the effects doctrine is
prevailing, both in the USA and in the EU, and that the purely terri-
torial approach isjust not the way how competition laws work.

3. Private Law Remedies ver susAdministrative
Sanctionsin Competition Matters

In an overall perspective, we need to realize, however, that — as far as
competition laws are concerned — private law remedies available
through arbitration arenot in the foreground of antitrust enfor ce-
ment. Burning areas such as merger control, conscious parallelism
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and abuse of dominant position will only exceptionally enter the
“arena’ of arbitration. Typically, in those situations, parties will not be
linked by an arbitration agreement. Likewise, in respect of Articles 85/
86, there are hardly any civil actions within the European Union tried
before State courts. Since 1993, the EU Commission embarked on an
attempt to revitalize the civil law based remedies, by endeavouring to
include state courts more intensely.

Frequently, claims submitted to arbitration are ancillary to, and
filed in addition to, investigations by the EU Commission. Only thelat-
ter is e.qg. authorized to impose a fine; its exclusive competence is re-
flected in Regulation No. 17/62, Article 9 (3). Indeed, the two proce-
dures serve different purposes:

— Theadministrativeinvestigation may result in aheavy fine, but will
not result in acivil law remedy to the aggrieved party.

— Thus, the aggrieved party will need to seek recourse to arbitration
or litigation in order to recover damages suffered.

The primary role of the EU Commission is certainly justified,
given the fact that the competition law enforcement processis closely
linked to public policy issues (frequently standing in conflict with other
policiessuch asindustria -, small enterprises-, regional -, environmen-
tal -, socia - and foreign trade policies. Moreover, competition law is-
sues tend to imply highly complex factual situations which require
broad investigative powers which are available to the enforcement
agencies, but will not be availableto an arbitral tribunal. Frequently, in-
vestigations will require the co-operation between national and supra-
national competition law authorities.

In contrast, in the United States, the picture seems to be different
inthe sensethat more useismade of civil law remediesin antitrust mat-
ters. Thetwo public enforcement agencies (Federal Trade Commission
and the Antitrust Division of the Department of Justice) are efficiently
escorted by civil courtsand, as| understand, arbitral tribunals. The lat-
ter two are given meanswhich otherwise (in Europe) arereserved to the
enforcement agencies, by having the possibility to impose the payment
of treble damages and punitive damages.

48 See hereto Jens Drolshammer, ibid., 98-1009.
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4. In Switzerland: Arbitrability under the Cartel Law
of 6 October 1995

Asfar as Switzerland is concerned, a brief reference should be made to
the Cartel Law of 6 October 1995 which, by and large, mirrorsthe basic
provisions of the EC competition law (its Articles 5 essentially corre-
sponds to Article 85; in particular, the exemptionsin Article 5 (2) cor-
respond to those in Article 85 (3) EC Treaty; Article 5 (3) prohibits
horizontal agreements between actual or potential competitors; its Ar-
ticle 7 isan amost literal tranglation of Article 86 EC Treaty).

According to the new Swiss Cartel Law, competition law issuesare
arbitrable. However, in respect of the procedure, Article 15 Cartel
Law requires that, where the validity of a restraint of competition is
concerned, the matter must be submitted to the Swiss Supervisory
Commission which may look into the matter. It is, however, unclear
whether such adomestic requirement would also be applicableto anin-
ternational arbitral tribunal; this has not as yet been tested.

Whereitisaleged that arestraint of trade should be permissiblefor
prevailing publicinter ests, the matter will fall in the exclusive compe-
tence of the Swiss Federal Council; in that regard, jurisdiction will be
removed from arbitral tribunals or State courts.
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VII. Actsof Statein Particular

The topic is of particular relevance in the area of intervening Acts of
State.#® In essence, Acts of State of an individual character — mostly
aiming at protecting that State’ s party, or freeing it from certain obliga-
tions—havein general, and for good reasons, not been well received by
international arbitrators who denied their recognition. On the other
hand, where acts had been of a general nature and with a general
scope of application, moreover serving the public interest as opposed
to protecting only one particular party, they had found recognition such
that, in a particular case, the arbitral tribunal may free a party by, for
example, accepting a force majeure-situation, provided that such situ-
ation (i) had not been foreseen, (ii) was not foreseeable and (iii) was
properly notified to the aggrieved party.s° Such force majeure, howev-
er, will, as arule, only have an ex nunc effect, with the consequence
that the work executed prior to the occurrence of the force majeurewill
have to be paid for.

4 Reference may be made to numerous writings by Karl-Heinz Bockstiegel such as
e.g. Der Saat als Vertragspartner auslandischer Privatunternehmen, 1971; Arbi-
tration and Sate Enterprises, 1984; Sates in the International Arbitral Process,
Arbitration International, 1986, 22 et seq.; Public Policy and Arbitrability, ICCA
Congress Series No. 3, 1987, 177 et seq.; Acts of Sate and Arbitration, 1997.

5% See hereto Marc Blessing / Thomas Burckhardt, Sovereign Immunity — A Pitfall in
Sate Arbitration, Swiss Essays on International Arbitration, 1984, 107 et seq., and
numerous cases and materials cited there, in particular C. Czarnikow v. Rolimpex
(1978) Q.B. 176 et seq. (C.A.) and (1979) A.C. 351 et seq., referred to in Note 36,
in which case an act of force majeure regarding the export embargo directed by the
Polish government with respect to the sugar deliveries was affirmed.
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VIIIl. Criteriato beApplied

1. Thelssue Before State Courts

Before dealing with arbitration, let us first examine the issue as it
presentsitself to the ordinary state court judge. Can/should /must he ap-
ply foreign mandatory rules of law? The Rome Convention,st in Arti-
cle 7, provides the following under the heading “Mandatory Rules’:

“1. When applying under this Convention the law of a country,
effect may be given to the mandatory rules of thelaw of an-
other country with which the situation has a close connec-
tion, if and in so far as, under the law of the latter country,
those rules must be applied whatever the law applicable to
the contract. In considering whether to give effect to these
mandatory rules, regard shall be had to their nature and
purpose and to the consequences of their application or
non-application.

2. Nothing in this Convention shall restrict the application of
the rules of the law of the forum in a situation where they
are mandatory irrespective of the law otherwise applica-
ble to the contract.”

In Switzerland, Article 19 PIL (Private International Law of
18 December 1987, in force as of 1 January 1989) provides asfollows;

51 For instance, Article 7 of the Rome Convention is, since 1 April 1991, applicablein
France and in the United Kingdom, whereas Germany had expressed a reserva-
tion regarding Article 7 (which had not been transformed into German domestic
law, apart from some aspects of it reflected in Articles 27 (3), 29 (1) and 30 (1) EG-
BGB). By comparison: The Austrian Private International Law of 15 June 1978 is
silent regarding foreign mandatory rules of law. Section 202 (2) of the US Second
Restatement, Conflict of Laws, provides that enforcement of performance under a
contract which isillegal at the place of performance cannot be required; otherwise,
the American practice seems to be very hesitant to admit an interference by foreign
mandatory laws, see Eugene Scoles/Peter Hay, Conflict of Laws, 2nd ed., 1992,
663 et seq.
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“(1) Whenintereststhat are legitimate and clearly preponder-
ant according to the Swiss conception of law so require, a
mandatory provision of another law than the one referred
to in this Act may be taken into consideration, provided
that the situation dealt with has a close connection with
such other law.

(2) In deciding whether such a provision is to be taken into
consideration, one shall consider its aim and the conse-
guences of its application, in order to reach a decision
that is appropriate having regard to the Swiss conception
of law.”

According to the practice developed under this Article, four con-

ditions are prerequisite for the application of Article 19:

(i)

(i)

(iii)

(iv)

Clear evidence that the foreign legal provision is intended to be
applied to the case mandatorily (so-called “ Anwendungswille”).

A close connection between the case and the foreign legal provi-
sion (so-called “ enger Zusammenhang” ).

A preponderant interest, deserving protection, of one of the par-
ties that the foreign mandatory provision be taken into account
(“ schutzenswerte und offensichtlich Uberwiegende Interessen
einer Partei”).

The relevant interests of the party also deserve protection pursu-
ant to Swiss law, and the result corresponds to the Swiss concep-
tion of law (* Normzweck und Ergebniskontrolle™).

Provisions which are comparable with Article 19 PIL can be found

in Belgium and Denmark.

Of importance is the Bretton Woods Convention (Article VIII

2b(1) Convention on the International Monetary Fund IMF), which
provides:

“ Exchange contracts which involve the currency of any mem-
ber and which are contrary to the exchange control regulations
of that member maintained or imposed consistently with this
Agreement shall be unenforceable in the territories of any
member.”
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In proceedings before state courts, the court will certainly have to
apply its own domestic mandatory laws, such as export or import re-
strictions etc.

But quid, about the application of for eign mandatory rules? Courts
have traditionally been rather hostile (see the certain heritage in the
doctrine, frequently headed “ Grundsatz der Nichtanwendung fremden
oOffentlichen Rechts” ).52

The most striking evidence of this attitude is the above mentioned
EU Anti-Boycott Regulation of 22 November 1996 which may be
seen asaprotest of the EU against the US sanctions under the Iran and
Libya Sanctions Act (ILSA) and the Helms Burton Act regarding Cuba
(Cuban Liberty and Democratic Solidarity (Libertad) Act, Public Law
104-114, 12 March 1996, named after its chief sponsors Senator
J. Hlms and Representative D. Burton).s3

Thus, with the growing globalization, the attitude today islikely to
shift to a more subtle approach; an approach which will rather apply a
rule of reason test.

52 See e.g. the well-known Sensor—case discussed in RabelsZ 1983, 141 ss, where the
Dutch courts in The Hague had to decide whether the US export restriction forbid-
ding the export of certain high tech equipment to the former Soviet Union wasto be
applied against a Dutch subsidiary of a US parent company. The Dutch court
refused to allow the US statute its intended extraterritorial application, making the
delivery by the Dutch subsidiary posible. Similarly, US freezing orders regarding
Libyan bank accounts held at English subsidiaries of US banks had been disre-
garded by UK courts. See hereto Bernd von Hoffmann, Internationally Mandatory
Rules of Law Before Arbitral Tribunals, in: Acts of State and Arbitration, 1997, at 8.

5 The Helms Burton Act codifies the economic embargo which dates back to the
Kennedy area in 1963 and, moreover, provides for a right of US nationals to sue
non-US firms trafficking in confiscated properties in Cuba (this section has been
suspended by President Clinton effective 1 August 1996; on 16 July 1998, the Pres-
ident extended the suspension for another 6 months). The Act aso prohibits the
entry to the US of those who “traffic” in confiscated properties claimed by a US
national. Ownership examination is conducted under adual test, onein Cuba, onein
the US, by means of a review by the Foreign Claims Settlement Commission
(FCSC) who so far had dealt with some 10'000 Cuban claims, certifying about
6’000 and denying about 4’ 000.
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2. Thelssue BeforeArbitral Tribunals

Wheat is, and should be, the attitude of arbitral tribunals? Should it be
the same asfor state courts, or analogous, or entirely different? Should
the arbitral tribunal be more reluctant to apply (or at least to take into
consideration) foreign mandatory rules of law or foreign public policy
rules? This is one of the most debated issues in international arbitra-
tion.>* Bernd von Hoffmann speaks of some 50 ICC cases that have
been reportedss, but this may account but for avery small percentage.

When considering the criteria, we need to distinguish between
those applicable to arbitrability, and those relevant for the substan-
tive decision.

3. RegardingArbitrability

Should an arbitral tribunal decline arbitrability (and thereby decline
itsarbitral jurisdiction) simply because some foreign mandatory rules
of law (whether of anational or supra-national nature), which proclaim
to be applicable, might provide for the non-arbitrability of the dispute?
Is this a kind of “arrogance” to which an arbitrator should yield? Or
should one tend to assume that the mandatory character of specific
rules as such would militate that they should only be administered by
state courts? Indeed, the latter had been supported frequently until a
good decade ago, but since hasyielded to adifferent approach allowing
aprorogation of such issuesto either foreign state courts or arbitral tri-
bunals. However, in the USA an ice-braking case had been the Mitsubi-
shi v. Soler case in 1985 (however with the “threat” by the US court
that the ultimate scrutiny would be reserved to the US courts), affirm-

54 For a discussion see Frangois Knoepfler, L’ Article 19 LDIP est-il adapté a I’ arbi-
trage international? Liber amicorum Pierre Lalive, 1993, 531-542; he correctly
concludes that the Swiss Arbitration Act (Chapter 12 PIL) is an independent piece
of legislation and that, therefore, Article 19 is not directly applicable for an interna-
tional arbitrator; nevertheless, its ideas, in essence, reflect a communis opinio (also
reflected in the Rome Convention, Article 7). See further Marc Blessing, Objective
Arbitrability — Antitrust Disputes — Intellectual Property Disputes, ASA Specia
Series No. 6, March 1994, at 20.

55 Bernd von Hoffmann, Internationally Mandatory Rules of Law Before Arbitral Tri-
bunals, in Acts of State and Arbitration, DISVol. 12, 1997, at 12.
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ing the arbitrability of US antitrust issues, and the jurisdiction of afor-
eign arbitral tribunal to deal with them.¢ The precedent was followed
in 1989 in thefield of SEC mattersin Rodriguez de Quijasv. Shearson/
American Express.s” Similarly, inthefield of arbitration clausesin bills
of lading, the brake-through came in 1995.58 In Germany, however, as
Bernd von Hoffmann reports, the courts are rather “ hostile towards ar-
bitrability of securities claims which are covered by the Sock Ex-
change Act” .»®

(i) In Switzerland

In Switzerland, the prevailing view isto answer in the negative, in the
following sense: As correctly emphasized by Robert Briner in his Re-
port to the WIPO Forum on the Arbitration of Intellectual Property Dis-
putes of 3/4 March 1994.

“[In respect of arbitrability] ... the least restrictive approach
should be upheld in this connection. More precisely, one
should favour the opinion that an arbitrator should not be con-
cerned with foreign mandatory rules ... when determining
whether a dispute is arbitrable or not.” €

Likewise, the Swiss Federal Supreme Court has reached the same
conclusion in the Fincantieri-Cantieri v. Oto Melara SA case.6!

5% Mitsubishi Motors v. Soler Chrysler-Plymouth, 105 S.Ct. 3346 (1985); William
Park, in this connection, referred to the US “ second-look-doctrine”.

57 Reported in the ICCA Yearbook 1990, at 141; 109 S.Ct. 1917 (1989).

%8 Vimar Segurosy Reaseguros v. M/V Sky Reefer, 115 S.Ct. 2322 (1995); ILM 1995,
1618 with note by G. Delaume.

5 Bernd von Hoffmann, loc.cit., at 19 and cases referred to there.

6 Robert Briner, The Arbitrability of Intellectual Property Disputes With Particular
Emphasis on the Stuation in Swnitzerland (WIPO Publication No. 728, 1994, at 66).

61 |n that case, an Italian state-controlled company engaged the services of Melara to
act asintermediary for the sale of military equipment to Irag. Difficulties arose after
1987 when Iraq seized payments for the military equipment it had bought. Melara
then commenced arbitral proceedings against the Italian company. However, the
Italian company referred to the UN Security Council’s Resolution adopted in 1991
prohibiting any commercial activity with Iraq (which Resolution of course became
binding law in Italy as well as in other European countries). The Swiss Federal
Supreme Court, in ATF 118 |1 353 (also published in Revue de I Arbitrage, 1993,
691 et seq., followed by a Note by Frangois Knoepfler) affirmed arbitrability of the
dispute.
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This is, in my view, the correct decision. It is based on Article
177(1) of the Swiss Private International Law (PIL) which, inthe sense
of amaterial rule of conflict of laws, provides on objective arbitrability
that “ any dispute involving financial interests can be the subject-mat-
ter of an arbitration” . The effect of thisprovision isthat the partiesand
the arbitrators are not referred to the lex causae, or to any other national
law, in order to determine whether aclaim is arbitrable. The Swiss so-
lution has been praised as the most modern and most “arbitration-
friendly” solution; it will also be adopted in the revised German Arbi-
tration Act (8 1030).

From the perspective of Article 177 (1) PIL, the dispute in Fincan-
tieri was certainly arbitrable, and hence jurisdiction was rightly af-
firmed. This solution, as a consequence, has the advantage that it can
be ascertained that an arbitral tribunal, by affirming arbitrability, will
be ableto exerciseitsarbitral jurisdiction and to then proceed to an ex-
amination of the substance of the claim on its merits. In Germany, the
same view seems to prevail .62

Thus, interfering (foreign) mandatory rules of law (in the above ex-
ample a sanction expressed by the UN Security Council) are not as
such abarrier to affirm arbitrability.s® Thereafter, it will be the duty
of thearbitral tribunal to determineinitsdecision onthe meritswhether
the mandatory rule (or e.g. UN sanction) will affect the claim. Inregard
of an UN sanction, there is no doubt that an arbitral tribunal sitting in
Switzerland will apply the same faithfully.

Is there a limit for affirming arbitrability? My answer would be
YES: a limit must be drawn where arbitrability must be denied on

62 Compare also Bernd von Hoffmann, loc.cit. at 20/21.

8 |n ICC Case No. 6162 (1990) the Tribunal had to consider a contract between a
French claimant and an Egyptian defendant. The contract provided for arbitration in
Geneva and further, that Egyptian laws were to be applicable. The defendant argued
that the arbitrator lacked jurisdiction because, under Egyptian law, a party was
allegedly only permitted to submit a dispute to arbitration if a legal provision
expressly allowed it to do so. The arbitral tribunal, however, refused to apply Egyp-
tian law for determining the arbitrability issue, having regard to Article 177 (1) of
the Swiss PIL (ICCA Yearbook 1992, at 153 et seq.). — In ICC Case No. 6379
(1990) the arbitrator disregarded the mandatory Belgian law which claimed to be
applicable in respect of the exclusive distributorship agreement between the Italian
claimant and the Belgian defendant (who initiated a counter-attack against the Ital-
ian company before the Belgian courts) (see ICCA Yearbook 1992, at 212).
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grounds of public policy in international affairs (this, however, is a
very restrictive test because only a few mandatory rules, although be-
ing of apublic law nature, may also qualify asforming part of interna-
tional public policy).s4

Of course, once an arbitral tribunal hasrendered itsaward, theissue
of non-arbitrability according to some mandatory rules of law might
come back on the “scene”’, namely, first, in the framework of a chal-
lenge against the arbitral award on jurisdiction (arbitrability) and, sec-
ond, at the ultimate stage when a party will possibly want to seek
enfor cement of the arbitral award against the opposing party. The lat-
ter may then try to resist enforcement by invoking the arbitrability de-
fence according to Article V (2) (a) and possibly also (b) of the New
Y ork Convention of 1958. Obvioudly, it stands to reason that an arbi-
trator should not be unaware in respect of concerns regarding enforce-
ability of “his” award. However, it would seem entirely wrong for an
arbitrator to give that concern (as valid or rather speculative as it may
be, given the uncertainty where enforcement will have to be sought) a
weight which it does not deserve, or to give it a weight which would
outweigh alegally correct decision on arbitrability.ss

I may therefor e conclude that the issue of arbitrability

» should not beimpaired by taking into account or applying any for-
eign mandatory rules of law

« should not be impaired by the arbitrator’s concern as to the en-
forceability of hisaward, but

 should be denied only if indeed the affirmation of arbitrability be
regarded as afundamental violation of public policy (asapplicable
in international affairs).

How would this issue be solved in other countries?

64 See hereto Marc Blessing, Arbitrability of Intellectual Property Disputes, Arb.Int.,
1966, 191221, in particular at 205-207. Beyond arbitrability are e.g. matters
where third parties are involved. Thisisthe case in erga omnes rulings under Article
85 (3) Treaty of Rome (where exclusive jurisdiction vests with the EU Commis-
sion), or where the validity of a patent is to be determined (where the determination
will mostly have to be made by the Patent Office).
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(ii) In Other Countries

Most civil law countries, when determining arbitrability, still retain the
notion (asunder the“old” Swiss Concordat on Arbitration) that arbitra-
bility will pre-suppose aright or disputein respect of which the parties
have the right to compromise, or to freely dispose thereof. This hotion
obviously narrows the scope of objective arbitrability and might have
as an effect that mandatory rules pertaining to the lex causae, where
deemed applicable, might prevent atribunal from affirming arbitral ju-
risdiction.

4. Regarding Substance

Under what circumstances, perspectives and tests should an arbitral tri-
bunal either (i) take into consideration or (ii) directly apply mandatory

8 |n response to a different opinion voiced at the Hague Conference of 4 July 1997 by
Professor Cathérine Kessedjian, who said —in connection with the question whether
or not an arbitrator should decide to apply a mandatory rule of law — that the pre-
vailing concern of every arbitrator should be to see to it that his product, i.e. the
award, should be enforceable, | had basically reacted in the following way: The
hard question really boils down as follows: “should the arbitrator, for concerns of
enforceability, render a ‘wrong’ decision which however promises to be easily
enforceable, or should he not rather render a ‘right’ decision the enforcement of
which might, however, be less certain?” — | would definitely be inclined to say that
the arbitrator’s prime duty is to render a correct decision; the arbitrator’s convic-
tion can not be sacrificed or “bastardized”; the concern of enforcement is a valid
concern but, in the overall hierarchy, of a“lesser” value. Moreover, in most of the
cases the arbitrator does not know and can not know where ultimately the award-
creditor may or will seek enforcement against the award-debtor’s assets. And above
all: | have seen in my practice that most parties (companies) of standing makeit a
matter of their pride to honour international awards voluntarily even when they
have lost an important case. They correctly feel that they owe no less to their own
dignity, and to the business community within which they would like to continue to
operate. By contrast: business parties who became known that they do not honour
arbitral awards risk to be out of business tomorrow, or may otherwise have to pay a
heavy pricein future (aswasthe case in respect of certain states and state-controlled
companies which ended up to pay very high additional risk premiumsin connection
with new contracts and investments). | would recall here the old dictum of the
Zurich merchants reported from the 15th century: “Business people always meet
twicein their lifetimes’. Thisis atruism which, more than ever before, seemsto be
of actuality for today and for the next millennium.

61



Marc Blessing Impact of the Extraterritorial Application of Mandatory Rules

rules of law (over and above the law chosen by the parties themselves,
or thelaw or rules of law which the tribunal, in the absence of a choice,
had determined to be applicable)?

First, an overall guidance for any arbitral tribunal must come from
a scrutiny under the notions of transnational public policy. The no-
tion of “transnational public policy” was essentially fostered by Profes-
sor Pierre Lalive and has since earned world-wide support.® The public
policy in the sense of atransnational public policy is different and in-
dependent from aparticular state’ s national or international public pol-
icy, or from a particular state's public policy in international matters.
Attempts have been made to clearly define this “animal”, but none of
them would seem to be convincing. One is somehow tempted to say
that this phenomenon is somehow akin to the difficulty to define an el-
ephant: Y ou may say that an elephant is grey and big, and yet, this def-
inition is neither helpful nor informative. But, neverthel ess, when you
see an elephant, you can immediately recognize it as such.

Are the demands, requirements and yardsticks of transnational
public policy indeed as easily recognizable, akin to the looks of an el-
ephant? From my personal and quite long-standing experience | may
say: Yes.

Berndt von Hoffmann hastried to identify some areas of consensus
in this respect when he writes:

“There seems to be emerging consensus today that transna-
tional public policy requiresto enforce national prohibitions of
corruption, smuggling, drug traffic, arms trade and the export
of goods belonging to the cultural heritage. Also the enforce-
ment of UN embargoes by arbitral tribunals should be based on
transnational public policy. The observance of public interna-
tional law is part of transnational public policy.”

Indeed, von Hoffmann touches on some of the e ements, but obvi-
ously there are many more. The essence to realize here is the statement

6 Pierre Lalive, Transnational (or Truly International) Public Policy and Interna-
tional Arbitration, ICCA Congress Series No. 3, 1987, 257-320; Marc Blessing,
The New International Arbitration Law in Switzerland — A Sgnificant Sep Towards
Liberalism, 5 J.Int.Arb. 2 1988, 54—64 and cases referred to there; in accord: Berndt
von Hoffmann, International Mandatory Rules of Law Before Arbitral Tribunals,
Acts of State and Arbitration, 22—24 and further references quoted there.
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that transnational public policy is the key-word and yardstick
against which to measur e the claim of a national legislation to “ ex-
port” its legidative prerogatives, and to impose an extra-territorial
recognition of the same. Although mandatory rules of law are seen to
pursue public interests and perceived in a manner to override the inter-
ests of private parties, the international arbitrator is frequently con-
fronted with the difficult tasks to adjudicate a clash between public
interests of a state and the legitimate interests of the parties.

For this purpose, it seems useful to run through akind of check-list
which reflectsthe leading criteriato be taken into account; | would like
to identify them asfollows:

In my view, the seven leading criteria are the following:
(i) therulein question must be a norm of mandatory character;

(ii) therule must be such asto imposeitself irrespective of the appli-
cable law;

(iii) the preconditions regarding the application (as per the particular
mandatory rule) must be given; generally, the scope of mandatory
rules must be construed narrowly;

— U.S. sanctions, for instance, show agreat variety asto their def-
initions of blocked assets, the embargo imposed, the exempted
businesses and transactions and the jurisdiction over “owned or
controlled” U.S. persons; these need to be examined in detail;

— frequently, the application ratione personae is critical: for in-
stance, does a sanction only apply to the national company, or
asoto dl of its subsidiaries around the globe?

— and also ratione materiae the scope of application might trig-
ger highly difficult problems; for instance: quid, in respect of
thefollowing situation: The main contract between Irag and the
German General Contractor was suspended due to the UN
sanctions against Irag. However, the German general contrac-
tor had made severa subcontracts with suppliers who claimed
performance of the subcontracts and/or damages. Were those
also suspended, as an indirect consequence of the UN sanc-
tions? For a paralleél situation, see the Award No. 1491 of the
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Milano Chamber, of 20 July 1992, published in ICCA Y ear-
book 1993, 80-91.

(iv) there must be a close connection between the subject matter of
the parties’ contract and the jurisdiction area or State that had
promulgated the mandatory rule or norm; as Professor Hans van
Houtte correctly stated: “ Extraterritorial jurisdiction to impose
economic sanctions hasto bejustified under the standard of inter-
national law” .67

(v) theruleor norm assuch must appear to be“ application-worthy”,
having regard to its financial or socio-economic goals and under-
lying policies, examined under afunctional analysis, in particular:

— the nature of the values that aim to be protected by the norm,
under the so-called “ shared-values-test” : are these values of
an essential character? doesthe norm reflect anotion pertaining
to atruly transnational public policy? does it protect a funda-
mental principle or auniversally recognized legal right?

— the impact which the application of the interested norm will
have on the particular contractual relationship;

— the legal effects of the norm (nullity, or partial nullity; force
majeure exception), balancing all interests at stake;

(vi) theresult must, in view of al circumstances, qualify as an “ ap-
propriateresult”;

(vii) the result must, therefore, satisfy the scrutiny under the perspec-
tives, the demands and the supplementing or (sometimes) correc-
tive notions of a truly transnational public policy.

Obvioudly, the three last elements are the most important and also
the most critical ones. In the end, the reflection on the * application-
worthiness’ (* Anwendungswurdigkeit” ) will essentially come down
to a careful assessment of the “merits’ of the norm under a kind of
“rule-of-reason test” , having regard to the protected interests and val -
ues, and having regard to its effects. In other words, the examination

67 Hans van Houtte, Trade Sanctions and Arbitration, Int.Bus.Lawyer, April 1997,
166 et seq., at 168.
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will amount to a determination of the legitimacy of the particular norm
to impose itself on the parties.®

Theinternational arbitral practice has devel oped these criteriawith
very subtle differentiation.® In general, mandatory rules that “only”
aim at protecting a State' sfinancial, fiscal or political interests, in most
cases, have not been regarded as meeting the “ application-worthiness-
test”,7 unless there exist very particular circumstances or connecting
factors justifying their application.”* Academics in Switzerland and
Germany will like to use the term “ Sonderanknupfung” (aterm that
does not really trandlate, meaning a specia rule of conflict of laws jus-
tifying a special connection to an extraneous legal order); | would sug-
gest to strike this term from the vocabulary as far as international
arbitration is concerned.”

8 For instance, a “strong and legitimate interest” was denied in the ICC Case
No. 6329, decided in 1991, where the arbitrators had to determine whether or not
the US RICO Act deserved to be applied; see hereto Serge Lazareff, Mandatory
Extraterritorial Application of National Law, Arbitration International, Vol. 11,
1995, in particular 146-149.

6 This author recalls to have written, in his capacity as presiding arbitrator sitting on
one of the cases mentioned under Part |. above, more than 120 pages to discuss the
major aspects considered by the Tribunal so as to determine the issue of the applica-
bility and “application-worthiness’ of arule claiming a mandatory application.

70 An exampleisdiscussed in the decision of the Swiss Federal Supreme Court in ATF
11811 348, 353 in re Banco Nacional de Cuba v. Banco Central de Chile.

71 Regarding the applicability of exchange control regulations and in particular of
ArticleVII1 Sec. 2(b) of the IMF Agreement of 1944 see Klaus Peter Berger, Acts of
Sate and Arbitration, publication by DIS (Carl Heymanns Verlag KG, 1997),
edited by Karl-Heinz Bockstiegel.

72 The term has its justification for the purpose of scholarly writings and State court
practices, but | see no need and no merits to use this term as far as international
arbitration is concerned. In fact, the yardsticks for using a“ Sonderanknipfung” are
not at al the same in State court proceedings and in international arbitration. The
latter has developed its own criteria which, in my view, are more subtle and more
differentiated than those devel oped in State court practices.
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| X. Legal Effects

1. Astothe Substance

Two situations should be distinguished:
First: the sanctions pertain to, or form part of, the lex causae:

Contracts concluded in violation of already existing mandatory
laws are null and void according to the lex causae; thus, performance
will be madeimpossible—except in those caseswherethe Arbitral Tri-
bunal would have to reach the conclusion, in a specific case, that such
mandatory laws could not be recognized (for instanceif they clash with
an overriding norm or public palicy).

Where an already existing contract is affected by newly promul-
gated “supervening” mandatory rules, performance will become ille-
gal, and the aggrieved party might plead a force majeure situation,
unless, again, those mandatory rules of law are not, in a special situa-
tion, recognized, or deemed “recognizable’, by the Arbitral Tribunal
(typical examples occurred in State contracts, where the State issued a
decree or regulation aiming at interfering into a particular contractual
relationship for the benefit of one of its agencies).

During the existence of the force majeure situation, performance
under a contract will normally remain in suspense. Work or services
rendered in good faith up to that moment will normally have to be paid
for, since force majeure will, unless specifically agreed otherwise,
have an ex nunc effect only.7374

73 A classic example was the arbitration case Krupp v. Kopex, decided by an Arbitral
Tribunal sitting Zurich by an Award rendered on 9 September 1983.Krupp’s deliver-
ieswere, in the last moment before transportation by railway to Poland, affected by
General Jaruzelski's Decree issued on 21 December 1981, prohibiting all further
industrial importsin avalue of many billions of Dollars, essentially because of una-
vailability of foreign currency. Nevertheless, the industrial equipment already man-
ufactured by Krupp had to be paid for. As a consequence, the Polish party was well
advised to rather see to it that the import could nevertheless take place on the basis
of aspecia permit, so that, for the benefit of the Polish economy, the facility could
be erected for the price it anyhow had to pay to Krupp.

74 Compare hereto Anton K. Schnyder, Wrtschaftskollisionsrecht, Zurich 1990,
N. 310/311 and references cited there.
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Once the intervening trade sanction is lifted, the contract will — at
least theoretically — come to life again. However, after a certain lapse
of time, the parameters of the resurrecting contract might haveto bere-
negotiated in good faith, since the resuming of the performance might
have become substantially more onerous to the aggrieved party (typi-
cally for the party that will have to resume itsworks). Thus, an Arbitral
Tribunal might have to consider carefully the impact of such sanc-
tions.”s It might have to declare a contract terminated or extinct due to
its suspension over a longer period of time, and determine the conse-
guences thereof — a difficult and delicate task!

Second: wherethe sanctionspertain to athird legal order, or a su-
pranational order:

Thelegal effects are basically the same as above. Foreign sanctions
subsequently introduced might be admitted asfactual or legal obstacles
for the outstanding performance, on grounds of force majeure.

2. MereAuthority —or Duty toApply Mandatory Rules
even ex officio?

We have discussed the tests and yardsticks under which an arbitral tri-
bunal may haveto takeinto account, or directly apply, mandatory rules
of law. The question remains whether atribunal should consider the ef-
fects of mandatory rules only if and when pleaded by one of the parties
as adefence, or whether it may consider to apply mandatory rules pro-
prio motu, even if none of the parties raises the issue.

s For instance, the UN Security Council, in connection with its Resolution No. 687/
1991, had requested the Member States to take precautions that Iraqgi parties were
not allowed to claim redress as a consequence of the sanctions imposed against the
Iragi State. An Arbitral Tribunal might also have to consider whether, after the lift-
ing of the Iragi sanctions, an Iragi party could claim resurrection of the suspended
contract, or whether it would not be more appropriate, under the circumstances, to
consider the affected contract terminated, because the resuming of the performance
might amount to an unbearable burden for the supplier, or might even have become
impossible. In respect of Yugodavia, the UN Security Council’s Resolution
No. 1022 of 22 November 1995, for instance, excluded any claims by Yugoslavian
partiesin respect of contracts that had been affected by the UN embargo.
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A reading of Article 7 of the Rome Convention clearly inspires the
understanding that a state court may give effect to mandatory rules ex
officio. Likewise, Article 19 PIL (applicable for State courts in Swit-
zerland) does not necessarily require a plea of one of the parties.”™

Themost clear affirmation that atribunal should be authorized —
and where the facts of the case so suggest — should indeed be obliged
to raise issues of the application of mandatory rules ex officio is made
by many scholarsin the area of competition laws.

76 Monica Mé&chler-Erne, Commentary ad Article 19 PIL, N 29, in: Honsell/Vogt/
Schnyder, International es Privatrecht, 1996.
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X. Concluding Remarks

One of the most difficult issues in international arbitration is the im-
pact of mandatory rules of law (including trade restrictions, sanc-
tions, embargoes, exchange control regulations, UN Security Council’s
decisions, competition law rules) that require to be applied, or at |east
considered, asius cogensirrespective of the applicable law. Onthe one
hand, the international arbitrator is not the guardian of the interests
of for eign states which sometimes show akind of arrogancein seeking
to impose their national laws, perceptions and interests on others.

On the other hand, the international arbitrator is not simply the
“obedient servant” of the parties, and he is not only caled upon to
pass a decision in respect of the inter-partes contractual interests. His
responsibility is not solely vis-avis the parties (as had too frequently
be maintained), but go beyond: The arbitrator of our times, and certain-
ly of the times to come, has to apply a broader perspective, a per-
spective which is not solely confined by the interests of the parties and
will haveto takeinto account the general notionsand requirements
of the transnational public policy. Such transnational public policy
may, inindividual cases, derogate the mutual intentions of the parties.
For instance, an arbitral tribunal might have to take into account (or
even directly apply) the antitrust laws pertaining to athird legal order,
as it might have to take into account and honour sanctions of the UN
Security Council, or to respect exchange control regulations enacted in
conformity with Article VIII Section 2 (b) IMF Agreement — even
though the parties themselves had not thought that such norms should
interfere with their contractual relationship. Should the role, mission
and ethics of the international arbitrator, therefore, be reconsidered? —
This might be the topic for another Conference.

Basically, there iswide support for the conclusion that such norms
of atransnational public policy ought to be applied ex officio, even
if not particularly aleged by one of the parties. On the other hand, it
would certainly not be justified to expect from an arbitral tribunal to
carry out sua sponte detailed investigations where particular “indica-
tors’ are absent. In the same sense, particular exclusion agreements
made by the partiesaiming at curtailing an arbitrator’ sauthority to take
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into account or apply requirements forming part of atransnational pub-
lic policy cannot be regarded asvalid or admissible. | can only agreeto
the conclusion reached by Klaus-Peter Berger:

“ It cannot be argued that partiesto aninternational arbitration
may legitimately mandate their arbitratorstoignorelegal rules
and principleswhich are part of transnational public policy.” 77

The impact of mandatory rules of law must be seen as one of the
most burningissuesininternational commerce and trade, asit isinthe
daily international arbitration practice. Legal “positivists’ are horrified
when realising that the issue of mandatory rulestriggers questions such
asthose pertaining to arule of reason analysis, because — asthey fear —
such analysis might reduce the certainty and predictability of a partic-
ular contract. But they are wrong as regards their conclusions on the
(i) necessity, (ii) desirability, (iii) the degree of uncertainty.

First, the respect of basic notions of atransnational legal order is,
today, more necessary than ever before. International business, busi-
ness behaviour and the exercise of rightsis no longer solely the affair
of operating in isolation of the rest of the world. The continuously ex-
panding globalization demands mutual respect and does require, from
the arbitrator, an orientation which is not only grounded in a particular
national legal system (no matter how excellent that might be), but
which is well-grounded within those notions that form part of a tran-
snational “ ordre public” or lex mercatoria. Thus, the transnational
public policy has become an underlying implied (or, sometimes, sup-
plementary or corrective) legal order which is essential. Second, the
desirability of such wider orientation can hardly be doubted at the
present time.

Third, the degree of uncertainty is much narrower than some-
timesfeared even though, at the end of the day, the question whether or
not to apply mandatory rules of law will rest on the essentially subjec-
tive appreciation, i.e. on the arbitral tribunal’s rule of reason test (or
its test in respect of the “ application-worthiness’, as| useto call it).
As a matter of fact, atribunal’s orientation that takes into account the
elements herein discussed and the “yardsticks’ of transnational public

77 Klaus-Peter Berger, Acts of State and Arbitration: Exchange Control Regulations, at
124.
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law must be seen and appreciated as one of the most central “ protective
devices’, as akind of guarantee, or insurance policy, or “life-vest”. It
does not create uncertainty or unforeseeability of law; on the contrary,
it does assure that sound and carefully reflected justice is done.™

The discussion in this report has shown that a number of criteria
have been developed in order to determine the application of mandato-
ry rules and, in particular, their “application-worthiness’, having re-
gard to all circumstances. There is no short answer to the present topic,
and thusthereisno short conclusion. This report is but a summary,
and the discussion in each individual caseis one of the most demand-
ing, challenging and responsible tasks of the today’ s arbitrator. There
isno definitiveanswer, no “ recipefor all seasons’, no “ cook-book”
for the solution that holdsthe key for all situations. Each case has
itsown “dynamics’, isdifferent, and meritsitsown very car eful ex-
amination, for which thisreport can only contributeafew basicre-
flections.

78 |t is, therefore, the writer's experience, and indeed also his own practice, that arbi-
tral tribunals go to very detailed researches, evaluating numerous aspects from dif-
ferent perspectives, before reaching a conclusion for or against the application or
the taking into account of a mandatory rule of law.
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