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Since the financial crisis has put tremendous pressure on
the economy worldwide, companies have cracked the whip
on costs and called on their general counsel to cast a harsh
eye over all expenditures, specifically on costs for external
legal advice. At the same time, legal departments faced an
increased workload, -such as handling relationships with
clients in difficulties or covering refinancing needs, but also
had to cope with new issues, be it intensified regulatory
pressure, changing governance requirements or M&A op-
portunities with often distressed sellers.

Being thus pressured from two sides, legal departments had
to prove their value, struggling more than ever to find the
ideal balance between business and legal considerations
and objectives in the delivery of their services, maintaining
a continuous focus on good corporate governance and pre-
serving the independence of their function to ensure appro-
priate checks and balances throughout their organizations,
and, simultaneously, demonstrating that their services are
effective, cost-efficient and transparent. An additional key el-
ement of success revolves around the relationship between
external law firms and legal departments.

This article outlines the most important findings from the fi-
nancial crisis’ impact on legal departments and on their rela-
tionship with external law firms, and suggests approaches to
optimizing the value to the organization of such relationship
- in difficult market conditions as well as in times of economic
recovery.

1. Core Mandate of the Legal Function

All functions within an organization may need to be modi-
fied or readjusted dynamically to reflect strategic or other
changes of the business in an ever shifting economic en-
vironment. Generally, however, the core mandate of any
function within an organization should remain untouched,
particularly in recessionary times.

Key elements of the legal department’s core mandate are
to enable the business to achieve its economic and strate-
gdic goals in line with applicable laws and regulations, and to
manage legal risks. Besides being a business partner and
legal risk manager, another key component of a legal depart-
ment's core mandate is being an independent governance
function to ensure checks and balances throughout the orga-
Nization and to provide ongoing strategic advice to the board
of directors and the management in corporate governance
Matters as a guardian of the company’s reputation. The di-
versity of these tasks illustrates the complex multifunctional
Scope of the legal department’s core mandate. To cope with
this requires the legal function to have appropriate structures
and processes in place. The effective, cost-efficient and
transparent management of the legal function is considered
an integral part of its core mandate.

A “state of the art” legal department serves as a trusted and
Strategic partner of the business combining legal expertise
With a broad business perspective to add value to the compa-
Ny by business-oriented legal adviceV- If successful, general
Counsel become an integral and indispensable part of their
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companies’ management and success2) and can integrate
relevant legal considerations into the corporate strategy, pro-
actively working in concert with all constituencies to make
legal expertise a competitive advantage.

As a trusted business partner, the legal function also has the
responsibility to identify, evaluate, manage and mitigate le-
gal, regulatory and reputational risks. Only a close integra-
tion into the business enables a legal department to iden-
tify and anticipate legally relevant risks at the earliest stage
possible3) and to proactively minimize risk by targeted legal
advice - ideally without hindering the relevant business proj-
ects as such. )

Notwithstanding its responsibilities as a business partner
and legal risk manager, the legal depariment remains an
independent governance function within an organization’s
internal framework mandated to continuously ensure checks
and balances throughout the organization in accordance with
international corporate governance standards. Moreover, it
raises awareness and advises the board and the manage-
ment with regard to current and emerging best practices of
corporate governance to optimize a company’s public per-
ception and overall success.

Il. Responding to Challenges of the Financial Crisis

In a difficult economic environment it is paramount for all
functions within an organization to focus on their core man-
date and address the recurring, but even more importantly
the new issues that arise and reallocate resources depending
on the company's specific needs4).

1. Shifting Priorities due to the Financial Crisis
a) Optimizing the Legal Department’s Integration into the
Business

In order to be able to provide business-centric legal ad-
vice in difficult conditions, the legal department must strive
to further optimize its integration into the business and its
networking with internal stakeholders to even better under-
stand and anticipate their often changing needsS). A crisis
can be an opportunity to proactively improve the efficiency of
internal processes, e.g. by intensifying the dialog®) and coop-
eration with the business thus ensuring an early involvement
of the legal function in new strategies and projects?). Such
enhanced business proximity facilitates a legal department’s
providing client-centric solutions to achieve desired business
outcomes.

b) Prioritizing Legal Risk Management

The need to prioritize risk management is probably the most
significant lesson learned from the recent financial markets
crunch. Even if legal departments have not been charged in
this respect, putting a special emphasis on and dedicating
increasing resources to legal risk management is of funda-
mental importance. Today, a legal department has to support
the enterprise-wide risk assessment process by a timely and
precise communication of all legal risks identified and ana-
lyzed, and has to ensure the appropriate handling of legal
risks at the management and board level.
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The intensification of regulatory scrutiny and reform activ-
ity of regulators and legislators that resulted from the finan-
cial crises contributed to a significant increase of regulatory
and legislative risk. Therefore, a key feature of successfully
managing a legal department through a crisis is to track and
analyze those often numerous national and international
regulatory and legislative developments to enable the board
and management to understand the reform movements’ po-
tential impact on the business. Ideally, the public and political
debate is continuously followed so that regulatory and legisla-
tive reforms can be anticipated and prioritized to be prepared
at an early stage and ensure sustained and enterprise-wide
compliance8).

¢) Special Focus on Good Corporate Governance

The financial ‘crisis and its regulatory aftermath clarified the
importance of a legal department’'s mandate as an indepen-
dent governance function to continuously ensure checks
and balances throughout the organization. In addition, with
regard to the danger of growing employee misconduct
in difficult economic surroundings, a high commitment to
corporate responsibility®) and a culture of integrity is indis-
pensable. Simultaneously, the legal department is mandated
to follow developments and trends in the area of corporate
governance to advise the board and management in a timely,
prudent and forward-looking manner. There are a variety of
corporate governance issues, such as the composition of the
board and the evolving role of non-executive directors, the
balance of powers between the supervisory function and the
management, or board oversight regarding enterprise-wide
risk management, which gained importance in the public de-
bate triggered by the financial crisis. Since prudent strategic
advice on how to best deal with such crisis-driven challenges
is crucial not only for a company's public image but also for a
company’s overall success, the legal department’s effective
involvement in this area can make a significant contribution to
increasing shareholder value10),

d) New Challenges

A business will always face new issues in a crisis, although
the nature of these issues may vary depending on the sec-
tor involved. Relationships between a company and its cus-
tomers and suppliers can become more difficult, requiring
material changes in the contractual relationship, e.g. re-
garding payment terms11). Other new issues often relate to
the capital structure of a company, such as the need for new
equity, new forms of financing such as hybrid loans or the
necessity to renegotiate loan covenants. If a company is in
good financial shape, it might profit from the crisis by acquir-
ing competitors in financial difficulties.

e) Cost Control and Transparency

Last but not least, a challenging economic environment re-
quires all functions to focus on cost-efficiency, cost control
and transparency. The crisis reinforced the notion that gener-
al counsel are expected to manage their function according
to the same business principles as applied elsewhere in an
organization, and are required to provide transparency with
regard to their function’s value added to the company which
can also include benchmarking cost-efficiency externally12).
Such analysis and constraints might necessitate a shift in
priorities or a reallocation of resources but the overall goal
of the legal department must remain the delivery of the best
quality legal advice.

2. The Role of External Legal Advisors in this Environment

Many of the roles of a legal department described above can-
not be outsourced to external law firms who generally lack
the in-depth business know-how so important to provide
business-centric advice. However, if carefully selected, exter-
nal law firms can play an important role in providing an out-
side view and experienced advice regarding actions taken by
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other clients in similar situations13). More generally, externg)
legal advice is sought where the value added to the client jg
- considering the higher cost of external advice - bigger than
what the legal function can provide, be it that the issues g,
non-recurring and thus not cost-effective to build the relevan;
know-how internally, be it that the legal department lacks thg
resources because it focuses on areas which cannot be oy,
sourced to external law firms.

3. Optimizing Cooperation with External Law Firms

In the United States as well as in Europe, the enormoyg
pressure on legal departments to deal with budget cuts,
hiring freezes and, simultaneously, increasing work loads in
existing and new areas has impacted and tested the rela.
tionship between them and external law firms. The crisis re-
vealed the value of long-standing and trusted institutionalizeg
relationships with law firms which know the company and itg
business well and provide legal advice of highest quality, par-
ticularly with regard to long-term issues and tail-risks.

Not surprisingly, the economic downturn caused many com-
panies to reduce the amount of legal work sent to external
law firms due to budget constraints4) which made it again
more important to carefully consider which questions can be
addressed with internal know-how and which legal matters
are better or more efficiently dealt with by external counsel15),
For those matters sent to outside counsel, it is crucial to fo-
cus on selecting the right firm for a given issue to ensure
a maximum value from the engagement. Simultaneously, a
legal department is required to be able to efficiently manage
external counsel and to control which costs are generated by
which external services16).

As outlined above, a legal counsel - whether in-house or
external - must provide a precise, mindful and business-
oriented legal analysis based on profound knowledge of the
company and its business, its management and the relevant
facts so as to create a solid foundation for sound business
decisions?7). Legal counse! need to be able to recommend
certain business decisions based on their experience and
analysis of the relevant business facts and after considering
all legal risks involved. Solid advice will not just highlight legal
concerns (as it is often done) but must show how to handle
remaining uncertainties and doubts, and foster corporate
decision-making.

Budget constraints also impacted billing methods and fee
rates of law firms. First and foremost, the crisis pushed
companies to scrutinize invoices more than beforeand to
negotiate discounts or alternative fee arrangements such
as volume discounts, or capped or flat fees. Further, the
financial crisis provided an opportunity for general counsel
not only to progressively (re)negotiate rates but also to set
up billing guidelines?8). This development is likely to have an
impact on law firms as well over time, possibly reducing the
leverage with which the firms operate, and putting more em-
phasis on partner time actually spent on client work.

Besides these financial aspects, general client-centricity
gained increasing importance. Legal departments are look-
ing for additional services from their preferred law firms such
as regular newsletters and e-mail updates on new regulatory
and legislative developments?9), unbifled telephone advice
or a certain number of free 30-minute phone calls, tailored
seminars and workshops, regular relationship management
meetings, secondments in both directions and other gestures
of goodwill. These prepare the ground for a successful coop-
eration to help both partners gain familiarity with the business
of the other and insight into their respective strengths and
weaknesses.
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o crisis revealed that the legal department’s effective deliv-
of quality legal services in each of its multiple roles as a
spusiness enabler’, a legal risk manager, a strategic advisor,
and @ provider of an independent governance function ensur-
ing appropriate checks and balances throughout the organi-
maﬁon, is key to its long-term success. At the same time, the
2ffective, cost-efficient and transparent management of a le-
al department are significant factors in determining the func-
tion's performance in business terms. With regard to the co-
Operation between legdl departments and external law firms,
the cost pressure and modified client needs force law firms
1o rethink part of their business, giving increasing attention to
cost-efficiency, client-centricity and the ability to provide truly
business—oriented advice. To successfully manage these
challenges requires a joint approach of intensified coopera-
tion between in-house and external counsel - a partnering up
for the benefit of both sides which will prove its value atso in
times of economic recovery.
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